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Section F.  Special Issues Relating to Field Examinations for Adults 

 PRIVATE INFOTYPE="OTHER" Overview

 PRIVATE INFOTYPE="OTHER" 
	In this Section
	This section contains the following topics:
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	36
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	38
	Issues Concerning Insurance Programs
	2-F-11

	39
	Assistance to Department of Veterans Affairs (VA) Beneficiaries Not in the Fiduciary Program 
	2-F-17

	40
	Other VA Benefits
	2-F-21

	41
	Recovery of Overpayments or Illegal Payments
	2-F-27

	42
	Situations Involving Criminal Activity
	2-F-29


34.  Apportionments

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information regarding apportionments.  It includes

· general policy information, and

· information on

· when benefits may, or may not, be apportioned, and

· elements to consider when recommending apportionments.


	Change Date
	July 13, 2005


	a.  General Policy Regarding Apportionments 
	Under normal circumstances, the fiduciary receiving the veteran’s payments should 

· attend to all financial obligations of the veteran, and

· provide support, when possible, for the veteran’s dependents. 

An institutional award or supervised direct payment (SDP) with apportionments may, at times, be in the best interest of the veteran and should be considered.  Special circumstances may also require an apportionment.  

Example:  A fiduciary might be providing adequately for the beneficiary, but have no contact with dependents due to marital or custody issues.  In this case, an apportionment would be appropriate.


Continued on next page

34.  Apportionments, Continued

	b.  Elements to Consider When Recommending Apportionments
	The Field Examiner (FE) is responsible for 

· recommending, when appropriate

· the specific amount of the veteran’s benefit to be apportioned, and

· who the amount should be paid to, and 

· justifying the need for the apportionment.

In making this recommendation, consideration should be given to 

· the amount of Department of Veterans Affairs (VA) benefits payable

· other resources and income of the veteran and those dependents claiming apportionment, and

· the special needs of the veteran, other dependents, and the claimants.

Usually, apportionment of more than 50 percent of the veteran’s benefits is considered an undue hardship, while apportionment of less than 20 percent is considered less than a reasonable amount for any apportionee.


Continued on next page

34.  Apportionments, Continued

	c.  When Benefits May Be Apportioned
	Compensation or pension payable on account of any veteran may be apportioned as follows:

· for the veteran’s estranged spouse or children not in the veteran’s custody

· on behalf of the veteran’s spouse, children, or dependent parents if 

· the veteran has an institutional payee, and

· they are not adequately provided for by an award to the fiduciary

· on behalf of the veteran’s spouse, children, or dependent parents pending the appointment of a fiduciary, when 

· the existing fiduciary neglects or refuses to make appropriate contributions for their support, or

· payments have been suspended because of the fiduciary’s failure to perform duties properly

· for the veteran’s estranged spouse when 

· the veteran’s pension is reduced due to being furnished domiciliary care by the VA under 38 U.S.C. 5503 (a)(1), and 

· the spouse’s hardship is established

· for children not in the surviving spouse’s custody, from benefits that would otherwise be payable to the surviving spouse, 

· for dependents of a beneficiary incarcerated in excess of 60 days following conviction for

· a felony, in awards of compensation (including death and indemnity compensation), or

· a felony or misdemeanor, in awards of pension (including death pension), and

· when hardship is shown to exist.  


	Notes:  

· A special apportionment may be made in addition to the provisions listed above on the basis of the facts in each individual case. 

· Facts must be documented in any of the circumstances listed above to establish and corroborate estrangement, custody, or support.


Continued on next page

34.  Apportionments, Continued

	d.  When Benefits Are Not Apportionable
	The FE must not take any action to recommend apportioning the benefits of a veteran to a particular dependent when any of the circumstances listed below are present, per 38 CFR 3.450 and 38 CFR 3.458. 

· The veteran or fiduciary is providing adequately for the dependents.

· The total benefit payable to the veteran does not permit payment of a reasonable amount to any apportionee.

· The veteran’s spouse has been found guilty of conjugal infidelity by a court of proper jurisdiction (although, the restriction would not apply to any dependent children in this situation).

· The veteran’s spouse has lived with another person and has held himself/herself out openly to the public to be the spouse of such other person.

· The veteran’s child is found to have entered the Armed Forces.

· The estranged spouse of the veteran and/or any children of the veteran not in the veteran’s custody have not filed a claim for an apportionment or had such a claim filed on their behalf.


35.  Representation of the Fiduciary and the Beneficiary When VA Provides Legal Services

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the protective measures regarding the representation of the fiduciary and the beneficiary when VA provides legal services.  It includes information on 

· legal services for the fiduciary

· the responsibility to represent the beneficiary

· the attorney relationship to the fiduciary, and

· notification of breach of trust of the fiduciary.


	Change Date
	July 13, 2005


	a.  Legal Services for a Fiduciary
	Issues should be referred to the Regional Counsel to determine whether VA will provide legal services when

· the beneficiary’s estate or income is not sufficient to justify the employment of private counsel, or

· it is necessary to expedite release of VA payments.


	b.  Responsibility to Represent the Beneficiary
	The primary responsibility of VA is to the beneficiary, not the fiduciary.

To avoid any misunderstandings, this priority must be

· made clear to all proposed fiduciaries, and

· formally reasserted upon receipt of any evidence that might indicate a conflict of interest.


	c.  Attorney Relationship to a Fiduciary
	VA must be alert to situations, either ethical or legal, where an immediate disavowal of an attorney relationship to the fiduciary is in order.


	d.  Notification of Breach of Trust by a Fiduciary
	Under no circumstances may VA represent a fiduciary in opposition to the best interests of the beneficiary. 

The Regional Counsel must be notified of any evidence indicating that there has been a breach of trust by the fiduciary.


36.  Marshaling and Protecting Assets

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on marshaling and protecting assets by a court-appointed fiduciary.  It includes information on

· the responsibilities of the Veterans Service Center Manager (VSCM), and

· types of private source benefits.


	Change Date
	July 13, 2005


	a.  Responsibilities of the VSCM
	The VSCM must

· protect the rights of incompetent beneficiaries to benefits under laws administered by VA, and 

· fully advise fiduciaries about other Federal and State benefits.


	b.  Private Source Benefits
	The table below lists private source benefits and the associated action required.


	Private Source Benefit
	Action Required 

	All assets of any nature
	In cases where VA is the attorney for the court-appointed fiduciary, assistance must be given to the fiduciary in marshaling all assets.

Note:  If it appears that an adversary proceeding will be necessary, the VSCM must refer the matter to the Regional Counsel.


Continued on next page

36.  Marshaling and Protecting Assets, Continued

	b.  Private Source Benefits (continued)


	Private Source Benefit
	Action Required

	Real property in estate
	Real property in the estate normally precludes VA from acting as attorney for the 

court-appointed fiduciary unless 

· it appears clear that the best interests of the beneficiary require such action, and 

· it is unlikely that other legal action involving the property will be required.

	VA not providing legal services for court-appointed fiduciary
	The VSCM is responsible for 

· determining what property or assets belong to the beneficiary

· advising the fiduciary to obtain them for the estate, and 

· advising the fiduciary to protect the beneficiary’s interests in cases of real property.

If the fiduciary refuses to do so immediately, or if the fiduciary agrees to do so but is found to have failed to marshal or protect all assets, the VSCM should notify the Regional Counsel.


37.  Waiver of Military Retirement Pay

 PRIVATE INFOTYPE="OTHER" 
	Introduction 
	This topic contains information on making an election between military retirement pay and VA compensation or pension.  It includes information on

· the need for a fiduciary to make an election

· honoring requests for a waiver of retirement pay, and

· revocable waivers.


	Change Date
	July 13, 2005


	a.  The Need for a Fiduciary to Make an Election 
	The VSCM must arrange for the appointment of a fiduciary on behalf of an incompetent veteran when it is necessary to make an election between military retirement pay and VA compensation and pension, whichever is to the veteran’s financial advantage.

In such cases, VA Form 21-651, Election of Compensation in Lieu of Retired Pay or Waiver of Retired Pay to Secure Compensation from the Department of Veterans Affairs, must be completed by the fiduciary and submitted to the Veterans Service Center (VSC) with 

· the FE’s report, and

· VA Form 21-555, Certificate of Legal Capacity to Receive and Disburse Benefits.


Continued on next page

37.  Waiver of Military Retirement Pay, Continued

	b.  Honoring Requests for a Waiver of Retirement Pay
	When a veteran is rated incompetent by a board of medical officers or physicians in accordance with 37 U.S.C. 602, the service department must 

· refuse to honor a request for waiver of retirement pay from anyone other than a court-appointed fiduciary or a trustee recognized by the service department, and

· receive the certification of the VA-recognized fiduciary when the military trustee is unacceptable to VA.

The VSC must forward the report with the waiver to the service department and request that the service department recognize the proposed VA fiduciary as trustee for the purpose of waiving retirement pay.


	Note:  A fiduciary is still required for election and waiver even if SDP is recommended by fiduciary personnel.


	 c.  Revocable Waivers
	Waivers of military retirement pay are revocable.  When VA benefits have been elected and are subsequently reduced or terminated for any reason, the fiduciary must be advised of the right to waive benefits and reelect retirement pay.  


38.  Issues Concerning Insurance Programs

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on issues pertaining to various insurance programs.  It includes information on

· the general responsibilities of the VSC

· determining if VA insurance is in effect

· counseling the proposed fiduciary about veteran’s insurance

· forwarding VA Form 21-555 to the insurance center

· making a policy change 

· VA-recognized fiduciaries for life insurance purposes

· third party requests 

· Service Disabled Veterans (RH) Insurance

· converting insurance

· waiving an insurance premium

· total permanent disability benefits

· the Total Disability Income Provision (TDIP) 

· reinstatement, and

· Servicemen’s Group Life Insurance (SGLI) and Veterans’ Group Life Insurance (VGLI).


	Change Date
	July 13, 2005


	a.  General Responsibilities of the VSC
	The fiduciary activity has a responsibility with regard to VA insurance to

· explain insurance to the fiduciary so that he/she understands eligibility and types of policies and can make decisions about insurance that are in the beneficiary’s best financial interest, and

· be familiar with 38 CFR 3.355 regarding testamentary capacity, since incompetent veterans may make certain policy changes on their own behalf.


	Reference:  For additional information on insurance programs, see M29-1, Part VI, Chapter 24. 


Continued on next page

38.  Issues Concerning Insurance Programs, Continued

	b.  Determining if VA Insurance Is in Effect
	For each incompetent or legally disabled veteran, fiduciary personnel must 

· ascertain whether or not insurance is in effect and document the principal guardianship folder (PGF), accordingly, and

· obtain insurance information from the Benefits Delivery Network (BDN) or other sources for active cases to determine 

· what type of insurance is in effect, and

· whether a waiver of premium applies.

Furnish the FE with the insurance information along with VA Form 21-592, Request for Appointment of Fiduciary, Custodian or Guardian.  


	c.  Informing the Proposed Fiduciary About Veteran’s Insurance
	At the time of the initial appointment (IA) field examination, the FE must

· inform the proposed fiduciary about the veteran’s insurance

· document this discussion in the field examination report, and

· encourage the fiduciary to apply for Service Disabled Veterans (RH) Insurance, if applicable.


	d.  Forwarding VA Form 21-555 to the Insurance Center
	A copy of the completed VA Form 21-555, which is sent to the VSC, must be forwarded to the insurance center for use in updating insurance records. 

The insurance center should consider VA Form 21-555 as current authority for any third party requests or other transactions for six months from the date of the form.


Continued on next page

38.  Issues Concerning Insurance Programs, Continued

	e.  Making a Policy Change
	When a FE assists an incompetent veteran in making a policy change, the FE must submit VA Form 29-0590, Report of Testamentary Capacity, with the appropriate insurance form.

If there is reasonable doubt about the veteran’s testamentary capacity, the FE must also

· obtain a physician’s statement about the testamentary capacity, and

· submit the statement to the insurance center.

This statement is essential in resolving the issue of lack of testamentary capacity if a beneficiary designation is challenged after the veteran’s death.


	f.  VA- Recognized Fiduciaries for Life Insurance Purposes 
	For purposes of the life insurance program, a VA-recognized fiduciary is any third party authorized by a VSCM to receive benefits on behalf of a beneficiary.

A VA-recognized fiduciary may conduct any action regarding government life insurance policies that a veteran could take except for naming a beneficiary. 

· VA-recognized fiduciary may 

· apply for insurance, conversion, change of plan, or reinstatement

· withdraw dividends held on deposit or credit

· select or change the dividend option

· obtain a policy loan

· cash surrender a policy

· authorize a deduction from VA benefits or an allotment from military retirement pay to pay premiums

· apply for and receive payment of the proceeds of a matured policy

· select or change the premium payment option, and

· apply for a waiver of premiums and total disability benefits and select or change settlement options, and

· VA-recognized fiduciary of a beneficiary of a deceased policyholder may, on behalf of the beneficiary

· assign the proceeds of a policy, and

· change the settlement option.    


Continued on next page

38.  Issues Concerning Insurance Programs, Continued

	g.  Third Party Requests
	Insurance centers must verify that a third party request for insurance action is from a VA-recognized fiduciary before implementing the requested action.  

Sufficient verification is either a BDN/SHARE master record (MINQ) screen or a current VA Form 21-555 that indicates that the third party is currently receiving VA benefits on behalf of the insured.  

If there is evidence to show that the policyholder may be incompetent for insurance purposes but there is no MINQ screen or current VA Form 21-555, the insurance center must send VA Form 29-505, Request for Information (Government Life Insurance), to the regional office (RO) of jurisdiction requesting

· a rating of incompetency, if one is not part of the current BDN master record, and

· the appointment of a VA fiduciary.


	Note:  If the third party furnished a court order that grants guardianship authority, a copy of that court order must accompany the VA Form 29-505.  


	h.  RH Insurance
	Most veterans who have a service-connected disability and who separated from service after April 25, 1951 are eligible for RH Insurance.  The requirements for applying for RH insurance are listed below. 

· A veteran must apply for this insurance within two years from the date of VA notice that a disability has been rated as service-connected.  

· If a veteran is mentally incompetent, application for RH insurance may be made only by a VA-recognized fiduciary.

· If a veteran is incompetent during any part of the two-year period after he/she is granted service connection, application may be filed within two years

· after a fiduciary is appointed, or

· after the removal of such incompetency status, whichever is earlier. 


Continued on next page

38.  Issues Concerning Insurance Programs, Continued

	i.  Converting Insurance
	FEs must assist fiduciaries and SDP veterans in converting insurance from a five-year level term plan to a permanent plan only when conversion is in the best interest of the veteran.  

Conversion is usually desirable because a waiver of premium applies in most cases.  However, the waiver may be revoked, leaving the veteran with a higher premium.  Waiver of premium becomes permanent after being continuously in effect for 20 years.

In SDP cases

· the FE’s report and the application for converting insurance must show that the veteran understood the nature of his/her act, and

· an accompanying medical statement of the veteran’s testamentary capacity is advisable.


	j.  Waiver of Premium
	National Service Life Insurance (NSLI) policyholders who become totally disabled prior to their 65th birthday may have their insurance premiums waived if the disability has remained in effect for 6 or more consecutive months.

Claims for a waiver of premium on NSLI policies may be made

· on behalf of incompetent veterans, normally by the veteran’s fiduciary, on VA Form 29-357, Claim for Disability Insurance Benefits, or

· by SDP veterans, on their own behalf, preferably on VA Form 29-357.  

If there is no fiduciary, or if the fiduciary does not act, the claim for waiver may be made by a 

· spouse

· relative

· friend, or 

· other interested person, including VSC personnel.


Continued on next page

38.  Issues Concerning Insurance Programs, Continued

	k.  Total Permanent Disability Benefits
	Total permanent disability benefits are payable to a veteran with a United States Government Life Insurance (USGLI) policy in force, other than a special endowment at age 96 plan policy, with proof of the total permanent disability.

These benefits

· are paid in monthly installments to the insured, and

· continue to be payable during total permanent disability for as long as the veteran lives.

All premiums due after receipt of proof of the disability must be waived during total permanent disability.


	Reference:  For more information, see 38 CFR 6.120-6.123c.   


	l.  TDIP Claims
	Claims for Total Disability Income Provision (TDIP) benefits must be made on VA Form 29-357.


	m.  Assistance With Reinstatement of Insurance
	Fiduciary personnel must assist the VA-recognized fiduciary or SDP veteran in applying for reinstatement of any government life insurance policy.


	n.  SGLI and VGLI Insurance
	VA does not process claims or administer the payment of proceeds of SGLI or VGLI.  The VSCM is not authorized to provide any assistance in appointing a fiduciary for receiving these insurance benefits.

Fiduciaries or relatives of beneficiaries who are under legal disability requesting information concerning payment of SGLI or VGLI proceeds must be advised to deal directly with the 

Office of Servicemen’s Group Life Insurance

213 Washington Street

Newark, New Jersey  07102-2999    

SGLI or VGLI proceeds coming into estates under the jurisdiction of the VSCM must be regarded as outside assets. 


39.  Assistance to Department of Veterans Affairs (VA) Beneficiaries Not in the Fiduciary Program   

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on assistance to beneficiaries who are not in the fiduciary program.  It includes information on 

· the FE’s duty to assist beneficiaries

· conditions which require further inquiry by field examination

· action on information from

· VA sources, and

· non-VA sources

· handling cases referred to the VSC, and

· handling a request to certify or re-certify a fiduciary.


	Change Date 
	July 13, 2005


	a.  FE’s Duty to Assist Beneficiaries
	FEs have a duty to assist VA beneficiaries.  

This responsibility also applies when oral or written information is received in the VSC that indicates that VA beneficiaries not within the fiduciary program may need assistance that can be provided within the scope of VA responsibility.


	Note:  This information might be received by the FE while making a field examination.


	b.  Conditions for Further Inquiry 
	Further inquiry must be made to determine the facts when information indicates that 

· an adult beneficiary may not be capable of handling his/her funds

· an adult beneficiary is being deprived of his/her rights, or

· a minor beneficiary is not receiving the benefit of VA payments.


	Note:  Further inquiry may be conducted by field examination, if necessary.


Continued on next page

39.  Assistance to Department of Veterans Affairs (VA) Beneficiaries Not in the Fiduciary Program, Continued

	c.  Action on Information from Non-VA Sources
	Use the table below for guidelines on how to handle information from non-VA sources. 


	If …
	Then …

	the facts show the need for the services of VA to protect the interests of the beneficiary
	initiate action appropriate to the situation.

Note:  This includes the possible establishment of a fiduciary arrangement if the beneficiary is incompetent.

	the case requires a rating action
	forward the following information to the VSC and/or the VA Regional Office and Insurance Center (VAROIC) with a recommendation for rating:

· a copy of the field examination report, and/or 

· written information such as a medical doctor’s statement of incompetence.

Note:  The FE must obtain information available in order to enable the VSC and/or VAROIC to process the claim promptly.

	the case does not require rating action, such as when a legal disability exists and entitlement to VA benefits has been established.
	the VSCM may effect a change of payee without a formal request from the VSC or VAROIC.

Notes:  

· This applies only to cases discovered by the FE During the course of his or her work.  All cases generated by VARO or VAROIC employees must include VA Form 21-592.

· If there is medical evidence of incompetence, forward it to the VSC.


Continued on next page

39.  Assistance to Department of Veterans Affairs (VA) Beneficiaries Not in the Fiduciary Program, Continued

	d.  Action on Information From VA Sources
	Use the table below for guidelines on how to handle information from VA sources.


	If …
	Then …

	a referral is made 

· to the fiduciary activity directly from a VAROIC, or VAMC, and 

· requires a rating action


	forward the case to the VSC.  

Cases referred from the VSC may require one of the following two separate but related actions:

· a non-fiduciary program field examination may be requested to gather data for competency rating purposes, or

· there may be a request to certify or recertify a fiduciary.

Note:  Upon such a request, fiduciary activity personnel must take prompt action to effect appointment, recognition, or recertification of a fiduciary, or recommend direct or supervised direct payment.  Credit for an initial appointment field examination should be taken.  The fact that insurance monies may be involved and that such monies may be considerable is cause to review and possibly change the type of fiduciary already in existence.


Continued on next page

39.  Assistance to Department of Veterans Affairs (VA) Beneficiaries Not in the Fiduciary Program, Continued

	d.  Action on Information From VA Sources (continued)


	If …
	Then …

	the case is a special project 


	a non-fiduciary program field examination may be required to gather data.

Note:  Requests for these examinations may come from any service within VA.

Examples:  Examples of such a project would include 

· the aged beneficiary project where it was necessary to confirm that

· the beneficiary was living, and 

· his/her needs were being met, or

· Loan Guaranty projects where bankruptcy records are reviewed to determine whether VA is listed as a creditor.

	a VA form is signed by someone other than the beneficiary 

Example:  An Eligibility Verification Report (EVR)
	a non-fiduciary program field examination may be requested to gather data or evidence for rating purposes.

Note:  If there is evidence that the beneficiary is incompetent, the FE must obtain as much information as possible for referral to the VSC.


40.  Other VA Benefits

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information regarding the responsibilities of the FE for informing the fiduciary or the dependents of incompetent beneficiaries of the full range of VA benefits.  It includes information on

· general responsibilities of the FE

· education benefits

· competency considerations relating to educational benefits

· aid and attendance (A&A) benefits

· housebound benefits

· benefits for a helpless child

· benefits for dependents, and

· application assistance for additional beneficiaries.


	Change Date
	July 13, 2005


	a.  General Responsibilities of the FE
	An incompetent beneficiary’s disability often seriously hampers his/her ability to seek information or to comprehend responses.  Therefore, it is important that the FE explain to the fiduciary and/or the beneficiary’s dependents the full range of benefits.  

FEs must 

· assist in completing applications, when required, and

· ensure that all applications are clearly marked with a VA date stamp to assure that benefits begin on the earliest date possible.  


Continued on next page

40.  Other VA Benefits, Continued

	b.  Education Benefits
	The table below lists information on the various forms to complete when the veteran, or his or her dependent, is eligible for certain education benefits.


	Reference:  For more information, see M22-4, Part III, 3.04d.


	If ...
	Then complete ...

	a veteran appears eligible for educational assistance under 

· 38 U.S.C. Chapter 30
· 38 U.S.C. Chapter 32, or

· 10 U.S.C. Chapter 1606 (the Montgomery GI Bill-Selected Reserves)
	VA Form 22-1990, Application for Educational Benefits.

	a veteran appears eligible for vocational rehabilitation under 

38 U.S.C. Chapter 31
	VA Form 28-1900, Disabled Veterans Application for Vocational Rehabilitation. 

	a child, spouse, or surviving spouse appears eligible for Dependents’ Educational Assistance (DEA) under 38 U.S.C. Chapter 35
	VA Form 22-5490, Application for Survivors’ and Dependents’ Educational Assistance.

Notes:

· A child may be entitled to DEA as early as age 14 if restorative or rehabilitative training is needed.

· Marriage of a child is not a bar to payment of DEA.

	· an unmarried child between ages 18 and 23 is pursuing an approved course of instruction, and 

· the beneficiary is entitled to

· disability compensation

· dependency and indemnity compensation (DIC)

· disability pension, or

· death pension
	VA Form 21-674, Request for Approval of School Attendance.


Continued on next page

40.  Other VA Benefits, Continued

	c.  Competency Considerations Relating to Educational Assistance 
	A rating or judicial decree of incompetency is not a bar to educational assistance.  However, the disability which precipitated the incompetency rating could be a factor in determining a 

· veteran’s eligibility for vocational rehabilitation benefits under 38 U.S.C. Chapter 31, or

· surviving spouse’s or child’s education benefits under 38 U.S.C. Chapter 35.

Field examination reports may be made available to the counseling psychologist or to the VSC, if appropriate.


	d.  Aid and Attendance
	The notification requirements regarding Aid and Attendance (A&A) benefits are outlined in the table below.   


	If an incompetent veteran, spouse, surviving spouse, or dependent parent is ...
	Then ...

	· a patient in a nursing home, but 

· not receiving an additional allowance for A&A benefits 
	· assist the fiduciary in making a claim, and

· forward a copy of the FE’s report, noting the beneficiary’s status as a nursing home patient, to the VSC as an informal claim for A&A benefits. 

	· not residing in a nursing home, but 

· appears to be sufficiently disabled to qualify for A&A benefits
	· assist the fiduciary in making a claim

· include a detailed description of the beneficiary’s condition as it relates to the ability to care for himself/herself in the field examination report

· submit the report to the VSC as an informal claim for A&A benefits, and

· provide the VSC with all available information, even though medical statements are not immediately available.


Continued on next page

40.  Other VA Benefits, Continued

	d.  Aid and Attendance (continued)


	If an incompetent veteran, spouse, surviving spouse, or dependent parent is ...
	Then ...

	· receiving A&A benefits, but 

· not living in a nursing home and appears to have improved to the point that A&A eligibility is questionable
	notify the VSC and provide the facts observed that seem to indicate that continued entitlement may be questionable.

Note:  Also, notify the VSC when a veteran or surviving spouse who is covered by Medicaid as a patient in a nursing home has no dependents and receives improved pension of more than the $90 Medicaid rate.


	e.  Housebound Benefits
	Incompetent veterans and surviving spouses who are substantially housebound but not disabled enough to qualify for A&A benefits may be entitled to housebound benefits.

The housebound benefit is available to 

· veterans receiving service-connected disability benefits rated 100%,

· veterans and surviving spouses receiving pension under the Veterans’ and Survivors’ Pension Improvement Act of 1978 (PL 95-588), or 

· surviving spouses receiving DIC.

A veteran may be entitled to housebound benefits even though hospitalized at VA expense.

The same application and notification procedures apply as those for A&A benefits as outlined in M21-1MR, Part XI, 2.F.41.d.


Continued on next page

40.  Other VA Benefits, Continued

	f.  Benefits for a Helpless Child 
	Report the possible helplessness of a child as soon as the condition is noted.  Forward the field examination report, describing in detail the nature and extent of any disability as well as unemployability, to the VSC if the child 

· will reach age 18 within 4 months of the field examination, or

· is over age 18 and appears incapable of self-support.

Otherwise, diary the case for review 4 months prior to the child’s 18th birthday and then follow the procedures outlined in the table below. 


	If the child’s condition is ...
	Then ...

	likely to remain static (as in the case of a severely brain-damaged child) 
	notify the VSC, in detail, of the condition at the end of the diary period.

	one which might change (as in the case of an emotionally disturbed child)
	further contact or investigation will be necessary at the end of the diary period before the VSC is notified, unless review of the PGF or claims folder indicates that sufficient evidence for rating purposes has already been received.

Note:  For more information on field examination reports for helpless adults, see M21-1MR, Part XI, 2.D and 

M21-1MR, Part XI, 2.E.


	g.  Benefits for Dependents
	When an adult beneficiary has children or other dependents for whom he/she is not receiving additional benefits

· advise the fiduciary of the possible entitlement to additional benefits, and

· provide assistance in applying for those benefits.

Forward all available evidence of relationship of such dependents to the VSC.  For a dependent parent, VA Form 21-509, Statement of Dependency, must be completed by the dependent parent and forwarded to the VSC, along with a copy of the veteran’s birth certificate showing the mother’s and father’s name.   


Continued on next page

40.  Other VA Benefits, Continued

	h.  Application Assistance for Additional Beneficiaries
	Whenever a field examination discloses potential beneficiaries for whom applications have not been made, assistance must be provided in applying for the indicated benefits.  

All available supporting evidence, including evidence to establish dependency, must be submitted (or requested if not available at the time of the field examination).


41.  Recovery of Overpayments or Illegal Payments

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on recovering overpayments or illegal payments.  It includes information on 

· fiduciary responsibilities

· situations in which there is VA indebtedness, and

· referring a request for a waiver of indebtedness.


	Change Date
	July 13, 2005


	a.  Fiduciary Responsibilities 
	A fiduciary is responsible for the management of the incompetent beneficiary’s income and estate, to include the equitable settlement of the incompetent’s just debts, including overpayment or illegal payment of VA benefits.  

When an overpayment or illegal payment of VA benefits has been made to a fiduciary, the Debt Management Center (DMC) automatically begins collection action. 


	b.  When There Is VA Indebtedness 
	When the beneficiary is alive and there is VA indebtedness, advise the fiduciary to determine whether the immediate needs of the beneficiary and dependents could be met with the remaining funds if the debt were settled.

If the needs could not be met through full settlement of the debt, advise the fiduciary to consider 

· submitting a request for a waiver of the indebtedness, or 

· making an offer of compromise.


Continued on next page

41.  Recovery of Overpayments or Illegal Payments, Continued

	c.  Referring a Request for a Waiver of Indebtedness 
	The DMC refers waiver requests to RO finance activities.  These finance activities sometimes refer waiver requests on fiduciary cases to the VSC.

The DMC may also request specific assistance from fiduciary personnel in collecting debts from fiduciaries.

For all cases referred to the VSC, either by finance activities or by the DMC, fiduciary personnel must 

· contact the fiduciary

· attempt to secure a refund of the overpayment or illegal payment, and

· when applicable, refer the case to the Regional Counsel for assistance in obtaining any court order necessary for release of the required funds.


42.  Situations Involving Criminal Activity

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the specific actions that are required of fiduciary personnel when it appears that fraud or other criminal activity has occurred. 
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	a.  Referring Criminal Cases to the VSCM
	The FE may learn of suspected criminal activity during the course of a field examination.  Also, a Legal Instruments Examiner (LIE) may receive a call, letter, or accounting which raises suspicions.

The FE should not attempt to complete a criminal investigation.  He/she should include all pertinent facts in a memorandum to the VSCM.

The VSCM, or his/her designee, should consult with the Regional Counsel for legal advice, if needed, in the development of fraud or other criminal activity cases. 


	Note:  Any case involving possible criminal activity or fraud should be brought to the attention of the Supervisor for coordination.


	b.  VA Fiduciary Program Cases With Court-Appointed Fiduciaries 
	VA fiduciary program cases with court-appointed fiduciaries should be referred to the Regional Counsel for corrective civil action in a State court.  

These cases may be referred to the Inspector General (IG) through the Regional Counsel if the State court does not take adequate action regarding the fiduciary’s handling of the beneficiary’s estate.   

For reporting purposes, field stations must keep a record of the cases referred to the Inspector General and the final disposition of the cases.


Continued on next page

42.  Situations Involving Criminal Activity, Continued

	c.  Federal Fiduciary Cases
	Federal fiduciary cases involving fraud, misappropriation, or embezzlement of a beneficiary’s income and/or estate should be referred to the IG through the RO VSCM.  

Cases involving VA federal fiduciaries who are also court-appointed fiduciaries should be referred to the Regional Counsel prior to referral to the IG. 

For reporting purposes, field stations must keep a record of the cases referred to the Inspector General and the final disposition of the cases.


	d.  Obtaining a Response From the IG
	The IG field office should respond within 10 working days as to whether or not they will investigate the case.  If a response is not received within 30 days, fiduciary personnel should contact the IG and obtain a response.  
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