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Section B.  General Guidelines for Protecting Beneficiary Funds

 PRIVATE INFOTYPE="OTHER" Overview

 PRIVATE INFOTYPE="OTHER" 
	In this Section
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	3
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	3-B-2

	4
	Investment Policy for VA Income and Estates 
	3-B-4

	5
	Investments by Legal Custodians and Court-appointed Fiduciaries 
	3-B-6

	6
	Insurance Investments
	3-B-10


3.  Protecting Department of Veterans Affairs (VA) and Private Source Funds

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the responsibilities of fiduciary program personnel for the review and protection of Department of Veterans Affairs (VA) and non-VA funds.  It includes information on

· VA policy regarding the review of fund usage and protection of VA funds 

· the mismanagement of funds by fiduciaries

· estate administration expenses

· presumption as to use of VA funds, and

· when presumption as to use of VA funds is not in order.  


	Change Date
	July 13, 2005


	a.  General Policy Regarding Fund Protection 
	The Veterans Service Center Manager (VSCM) is authorized to take all appropriate steps to protect the Department of Veterans Affairs (VA) funds, including the forwarding of requests to the Regional Counsel for legal proceedings.  

VA is authorized to review a beneficiary’s total estate.  For this reason, fiduciary personnel must review a fiduciary’s management of both VA and non-VA funds.


	b.  VSCM Responsibilities Regarding the Mismanagement of Funds 
	When non-VA funds are mismanaged by court-appointed fiduciaries, the VSCM must request that the Regional Counsel advise the court of this fact, formally if necessary.  In addition, the VSCM may initiate action to suspend VA benefit payments or establish a successor fiduciary, if appropriate.  

In cases of mismanagement by a federal fiduciary, fiduciary personnel must consider all options to resolve the problem, including the appointment of a successor fiduciary. 


Continued on next page

3.  Protecting Department of Veterans Affairs (VA) and Private Source Funds, Continued

	c.  Policy Regarding Presumption as to Use
	Congress intended VA benefits to be used for the care and maintenance of the beneficiary and any dependents.  When VA funds are commingled, determining whether the VA funds remain or were spent is usually a question of fact.  

If there is no factual evidence to indicate otherwise, VA benefits are presumed to have been spent before other funds, including Social Security and inherited funds.  Inherited funds are not considered VA funds, even though they may have been originally paid to a beneficiary by VA.


	Note:  A presumption as to use is appropriate only after review of the fiduciary’s management of all funds managed by that fiduciary.  


	d.  Estate Administration Expenses
	When a court-appointed fiduciary is managing both VA and non-VA funds, the expenses of administering the funds are presumed to have been paid proportionately from each fund.

VA funds may not be presumed paid for the management of non-VA funds.


	e.  When Presumption as to Use Is Not in Order
	The presumption that VA funds were used first must not be made when 

· to do so would preclude or limit VA intervention in cases of fiduciary misconduct, or 

· excessive fees are claimed.


	Note:  This applies unless the excessive fees pertained only to non-VA funds and the matter has been referred to the court.


	Questions pertaining to the payment of debts incurred prior to the appointment of the fiduciary or matters concerning nonassignability or exempt status of VA benefits, as per 38 U.S.C. 5301, should be referred to the Regional Counsel for legal opinion.


4.  Investment Policy for VA Income and Estates

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains policy information regarding the investment of VA income and/or estates.  It includes information on

· the general policy regarding investments

· responsibilities of the VSCM for determining the legality and prudence of investments, and

· requirements for ensuring that investments are prudent.  


	Change Date
	February 2, 2005


	a.  Policy for Investment of VA Funds
	Generally, VA benefits are to be used to promote the welfare and best interest of the beneficiary.  VA funds may be invested when funds are not immediately needed to maintain the beneficiary.  In the case of 

· minor beneficiaries, VA policy is to 

· encourage saving any surplus VA funds for education of the beneficiary, and

· ensure that accrued funds are also readily available for medical or other emergency needs, and

· adult beneficiaries, VA policy is to use VA benefits generously for the current needs and comforts of the beneficiary, to the extent that the funds can be used effectively.

Investments should be maintained separately for each beneficiary whose VA benefits are paid to a legal custodian or individual court-appointed fiduciary. 

Fiduciaries should be encouraged to invest funds surplus to the beneficiary’s current requirements and anticipated expenses.  These excess accumulations are often found in checking accounts.  It is generally advisable to maintain sufficient funds in a checking account to meet three months ordinary living expenses, with any funds over this amount invested where they will yield a greater return.


Continued on next page

4.  Investment Policy for VA Income and Estates, Continued

	b.  VSCM Responsibilities for Determining Legality and Prudence of Investments 
	The VSCM must review and, to the extent possible, determine the legality and prudence of investments involving VA income or estates.  When notice of a contemplated or actual illegal or imprudent investment comes to the attention of the VSCM, he/she must take immediate action to protect the beneficiary’s estate.

Any question as to the legality of an investment must be referred to the Regional Counsel for an opinion.   


	c.  Requirements for Ensuring Prudent Investments
	The requirements for ensuring the prudence and security of investments are listed below.

· An investment is considered prudent if it is in an interest or dividend-paying account in a Federally insured institution or, in court-appointed cases, in securities issued or guaranteed by the United States.  Investment of VA funds in State insured accounts should be considered only as a last resort. 

· The fiduciary should be asked to split the savings into two or more institutions if 

· the remaining funds, regardless of source, are deposited in savings or other interest bearing accounts, and 

· the insuring agency or entity will not insure them in one institution up to the full amount of the deposit.

· Investing VA funds in an account that requires a penalty or loss of interest if funds are withdrawn before a specified date is permitted.  However, if circumstances exist that make premature withdrawal of these funds likely, the fiduciary should consider investing in two or more smaller accounts, any one of which could be liquidated without affecting loss of interest to the other account(s). 


5.  Investments by Legal Custodians and Court-Appointed Fiduciaries

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on the policies for investments by legal custodians and court-appointed fiduciaries.  It includes

· general policy information on investments by 

· legal custodians, and

· court-appointed fiduciaries, and

· the policy for investing in real estate and mortgages.


	Change Date
	July 13, 2005


	a.  Investments by Legal Custodians
	Under 38 CFR 13.103, VA benefits paid to legal custodians on behalf of a beneficiary may be invested only in 

· U.S. Savings Bonds

· pre-need burial trusts, or

· interest or dividend-paying accounts which are state or federally insured.  


	Note:  Legal custodians may not invest funds in real estate.


	Reference:  For more information on real estate investment restrictions, see M21-1MR, Part XI, 2.E.29.c.


	b.  Pooled Accounts by Federal Fiduciaries
	Federal fiduciaries must deposit any VA benefits surplus to the beneficiaries needs in a properly registered checking or savings account.

Pooled accounts are not acceptable as accounts are not properly registered and assets belonging to the beneficiary cannot be verified. 


	This restriction does not apply to

· federal fiduciaries who are governmental agencies

· institutional payees, or

· nursing homes who serve as federal fiduciary, unless an accounting is required.

Reference:  For information on 

· requirements and exceptions, see M21-1MR, Part XI, 3.C.7.b & d, and

· federal fiduciaries, see 38 CFR 13.103.


Continued on next page

5.  Investments by Legal Custodians and Court-Appointed Fiduciaries, Continued

	c.  Registration of Accounts Established by Legal Custodians
	Balances on deposit in financial institutions, which are established by legal custodians on behalf of a beneficiary, must be registered as outlined below.

· Savings Bonds:  (Beneficiary’s Name), (Social Security Number), under custodianship by designation of VA.

· Checking and Savings Accounts:  (Beneficiary’s Name), by (Legal Custodian’s Name), Federal Fiduciary.


	d.  Standards for Investments by Court-Appointed Fiduciaries
	Fiduciary personnel must inform court-appointed fiduciaries of the standards for investment at the time of the initial appointment of the fiduciary.

Generally, a long-term yield is less desirable than 

· safety

· assured income

· stability of principal, and

· ready convertibility of funds for

· emergencies

· educational expenses, and

· other requirements, such as recreation or vacation expenses.     


Continued on next page

5.  Investments by Legal Custodians and Court-Appointed Fiduciaries, Continued

	e.  Court Authorization of Investments by Court-Appointed Fiduciaries
	The table below outlines the actions to be taken when court authorization for investments is, and is not, required.  


	If court authorization for investments …
	Then …

	is required 
	· the VSCM makes a prompt referral to the Regional Counsel, and

· the supervising court determines the legality and prudence of the investment.

As a direct party of interest in a court proceeding involving VA assets, VA has the duty of making 

· the court aware of investments that are illegal or considered to be imprudent by VA standards, and

· objections when indicated.     

	is not required
	the VSCM should advise the fiduciary in a timely manner of anticipated expenses which, in turn, should influence the type of investment.


	f.  Determining the Prudence of Investments by Court-Appointed Fiduciaries
	A special problem exists in determining the prudence of other investments, such as common trusts, mutual funds, and stocks.  These investments are not necessarily speculative.  Properly managed, they have a definite place in the investment field.  

However, to be advantageous, this kind of investment, because of market fluctuations and management costs, must continue over a considerable period of time.  Early liquidation of these types of investments, even for emergency needs, can result not only in a loss of earnings, but of principal as well.

The VSCM should consult with the Regional Counsel before approving or disapproving new or less traditional types of investments.  


Continued on next page

5.  Investments by Legal Custodians and Court-Appointed Fiduciaries, Continued

	g.  Investments in Real Estate and Mortgages by Court-Appointed Fiduciaries
	When a court-appointed fiduciary invests in real estate or mortgages, the VSCM must obtain all documentation necessary to determine that the 

· investment is proper and does not involve self-interest of the fiduciary

· security is adequate

· deed, mortgage, or other lien instrument properly bears the beneficiary’s name, and

· deed is filed and recorded.

Questions concerning issues such as adequacy or recording must be referred to the Regional Counsel.


6.  Insurance Investments

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains guidelines for review of insurance investments, such as

· life insurance, and

· insurance on educational policies. 


	Change Date
	February 2, 2005


	a.  Life Insurance As an Investment 
	The VSCM must distinguish between 

· life insurance as an investment for surplus VA funds, and

· life insurance to provide protection to the adult’s dependents or immediate family.

The table below contains information on approving the payment of life insurance premiums. 


	The payment of insurance premiums …
	When …

	must not be approved
	· the life insurance is being used as an investment for surplus funds, and 

· it is not authorized by State law.

Note:  Even if authorized by State law, approval should not be given if surrender of the policy and reinvestment would be financially disadvantageous to the beneficiary. 

	may be approved
	the premiums are for an adult beneficiary on policies in existence prior to the appointment of a fiduciary, unless such payments 

· are prohibited by State law, or 

· will deprive the adult beneficiary or his/her dependents of comforts and necessities.


Continued on next page

6.  Insurance Investments, Continued

	b.  VA and SGLI As a Protection
	Encourage VA and Servicemen’s Group Life Insurance (SGLI) policies as a protection for a veteran’s dependents to the extent that premium payments will not 

· cause hardship to the veteran or his/her dependents, or 

· deprive them of reasonable comforts.  

The premiums on other policies, which may be obtained after a determination of incompetency, are usually cost-prohibitive.    


	c.  Insurance Premiums on Educational Policies for Minors 
	In cases of minors, payment of insurance premiums on educational policies in existence, when brought to the attention of VA, should be approved when all of the following conditions are met:

· no hardship to the minor is created by reason of such payment

· the beneficiary of the policy is the minor’s estate

· the policy is for a fixed period, and

· the policy matures during the minority of the beneficiary. 
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