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When Book G was originally prepared, it was current through final regulations published in the Federal Register of 25 February 1992.  These supple​mental materials are designed to keep your regulations up to date.  You should file the attached pages immediately, and record the fact that you did so on the Supplement Filing Record which is at page G-8 of Book G, Vocational Rehabilitation and Education.  



To ensure accuracy and timeliness of your materials, 



it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt. 


2. Before filing, always check the Supplement Filing Record (page G-8) to be sure that all prior supplements have been filed.  If you are missing any supple​ments, contact the Veterans Benefits Administration at the address listed on page G-2.


3. After filing, enter the relevant information on the Supplement Filing Record sheet (page G-8)—the date filed, name/initials of filer, and date through which the Federal Register is covered.


4. If as a result of a failure to file, or an undelivered supplement, you have more than one supplement to file at a time, be certain to file them in chronological order, lower number first.   


5. Always retain the filing instructions (simply insert them at the back of the book) as a backup record of filing and for reference in case of a filing error.


6. Be certain that you permanently discard any pages indicated for removal in the filing instructions in order to avoid confusion later.


To execute the filing instructions, simply remove and throw away  the pages listed under Remove These Old Pages, and replace them in each case with the corres​pond​ing pages from this supplement listed under Add These New Pages.  Occasionally new pages will be added without removal of any old material (reflecting new regulations), and occasionally old pages will be removed with​out addition of any new material (reflecting rescinded regulations)—in these cases the word None will appear in the appropriate column.  
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Remove these
Add these
Section(s)

 
old pages
new pages
Affected
Do not file this supplement until you confirm that all prior supplements have been filed


21.3020-1 to 21.3021-5
21.3020-1 to 21.3021-5
§21.3021


21.3040-1 to 21.3043-1
21.3040-1 to 21.3043-2
§§21.3040–21.3042


21.3135-2 to 21.3135-3
21.3135-2 to 21.3135-5
§21.3135


21.4131-3 to 21.4131-6
21.4131-3 to 21.4131-6
§21.4131

Be sure to complete the 

Supplement Filing Record (page G-8) 

when you have finished filing this material.

HIGHLIGHTS

Book G, Supplement No. 78

June 5, 2008


Supplement Highlights references: Where substantive changes are made in the text of regulations, the paragraphs of Highlights sections are cited at the end of the relevant section of text. Thus, if you are reading §3.263, you will see a note at the end of that section which reads: “Supplement Highlights references—6(2).” This means that paragraph 2 of the Highlights section in Supplement No. 6 contains information about the changes made in §3.263. By keeping and filing the Highlights sections, you will have a reference source explaining all substantive changes in the text of the regulations.


Supplement frequency: This Book G (Rehabilitation and Education) was originally supplemented six times a year, in February, April, June, August, October, and December. Beginning 1 August 1995, supplements will be issued every month during which a final rule addition or modification is made to the parts of Title 38 covered by this book. Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:


1. On 28 May 2008, the VA published a final rule, effective that same date, to amend its regulations governing the Survivors’ and Dependents’ Educational Assistance program in order to implement statutory provisions in the Veterans Benefits and Health Care Improvement Act of 2000, the Veterans’ Survivor Benefits Improvements Act of 2001, the Veterans Education and Benefits Expansion Act of 2001, the Veterans Benefits Act of 2002, and the Veterans Benefits Act of 2003, which provide that certain eligible children may choose the beginning date of their period of eligibility and eligible children who serve on active duty or in the National Guard may receive extensions to the ending date of their period of eligibility; allow VA to consider certain qualifying beneficiaries’ original claims as having been filed retroactively to their eligibility dates; allow certain eligible DEA beneficiaries to be paid for preparatory courses for tests required or used for admission to an institution of higher education or a graduate school; and permit eligible children to receive benefits for such preparatory courses even if the courses are taken before their 18th birthday. Changes:



( In §21.3021, added an introductory paragraph, revised paragraph (h), and added new paragraphs (m)–(s);



( In §21.3040, revised the cross-reference in paragraph (d);



( Revised §21.3041 [as corrected, 73 FR 31742, June 3, 2008];



( In §21.3042, removed paragraph (c);



( In §21.3135, revised paragraph (g); and



( In §21.4131, revised the cross-reference in paragraph (d)(1)(i)(A), and added new paragraph (e).
§21.3020  Educational assistance.


The program of educational assistance under 38 U.S.C. Chapter 35 captioned Survivors’ and Dependents’ Educational Assistance, may be referred to as Dependents’ Educational Assistance.  (Authority: Sec. 309, 90 Stat. 2383)


(a) General. A program of education or special restorative training may be authorized for an eligible person who meets the definition contained in §21.3021.


(b) 45 months limitation. Educational assistance may not exceed a period of 45 months, or the equivalent in part-time training, unless it is determined that a longer period is required for special restorative training under the circumstances outlined in §21.3300(c) or except as specified in §21.3044(c).  (Authority: 38 U.S.C. 3511(a), 3533, 3541(b))


(c) Courses in foreign countries. A course to be pursued at a school not located in a State or in the Philippines may not be approved except under the circumstances outlined in §21.4260.


[30 FR 15631, Dec. 18, 1965, as amended at 31 FR 6773, May 6, 1966; 34 FR 841, Jan. 18, 1969; 38 FR 14931, June 7, 1973; 43 FR 35289, Aug. 9, 1978]

§21.3021  Definitions.

For the purposes of subpart C and the payment of basic educational assistance under 38 U.S.C. chapter 35, the following definitions apply.


(a) Eligible person means:



(1) A child of a:




(i) Veteran who died of a service-connected disability.




(ii) Veteran who died while having a disability evaluated as total and permanent in nature resulting from a service-connected disability.




(iii) Veteran, serviceman or servicewoman who has a total disability permanent in nature resulting from a service-connected disability.




(iv) Person who is on active duty as a member of the Armed Forces and who now is, and, for a period of more than 90 days, has been, listed by the Secretary concerned as missing in action, captured in line of duty by a hostile force, or forcibly detained or interned in line of duty by a foreign government or power.



(2) The surviving spouse of a:




(i) Veteran who died of a service-connected disability.




(ii) Veteran who died while having a disability evaluated as total and permanent in nature resulting from a service-connected disability, arising out of active military, naval or air service after the beginning of the Spanish-American War. (See §§3.6(a) and 3.807 of this chapter.)



(3) The spouse of a:




(i) Veteran, serviceman or servicewoman who has a total disability permanent in nature resulting from a service-connected disability.




(ii) Person who is on active duty as a member of the Armed Forces and who now is, and, for a period of more than 90 days, has been, listed by the Secretary concerned as missing in action, captured in line of duty by a hostile force, or forcibly detained or interned in line of duty by a foreign government or power.


(b) Child means a son or daughter of a veteran as defined in §3.807(d) of this chapter. The term includes a child of a Philippine Commonwealth Army veteran and a Philippine Scout (designated as a New Philippine Scout under 38 U.S.C. 3566(b)), as defined in §3.8(b), (c), or (d) of this chapter, but educational assistance allowance may not be authorized based on such service for any period before September 30, 1966.


(c) Wife and widow, spouse and surviving spouse. The terms wife and widow mean an individual as defined in §3.807(d) of this chapter and the terms spouse and surviving spouse shall have the same respective meaning when used in the regulations in Part 21, Title 38, Code of Federal Regulations. Educational assistance allowance may not be authorized for any such individuals for any period before December 1, 1968.  (Authority: 38 U.S.C. 3500, 3501, and 3511)


(d) Parent or guardian means a natural or adoptive parent, a fiduciary legally appointed by a court of competent jurisdiction or any person who is determined to be otherwise legally vested with the care of the eligible person (38 U.S.C. 3501(a)(4)) or it may be the eligible person if he or she has attained majority under laws applicable in his or her State of residence as shown on the application and is under no known legal disability. (38 U.S.C. 3501(b)) The eligible person may be designated as the person by whom required actions may be taken even though he or she has not attained majority, or having attained majority, is under a legal disability, when it is determined that to do otherwise would not be in his or her best interest, would result in undue delay or would not be administratively feasible. Where necessary to protect his or her interest and there is reason why the eligible person should not act for himself or herself, some other individual may be designated as the person by whom required actions should be taken.  (Authority: 38 U.S.C. 3501(c))


(e) Armed Forces, as to service by the eligible person, means the U.S. Army, Navy, Marine Corps, Air Force, and Coast Guard, including the Reserve components of each, the National Guard of the United States and the Air National Guard of the United States. (38 U.S.C. 1701 (a)(3) and (d) and 1712(a)) Effective December 31, 1970, the term includes the National Oceanic and Atmospheric Administration, the Environmental Science Services Administration and the Coast and Geodetic Survey, as to full-time duty of officers commissioned therein.  (Authority: 38 U.S.C. 101(21)(C))


(f) Duty with the Armed Forces, as to service by the eligible person, means active duty, active duty for training for a period of 6 or more consecutive months, or an initial period of active duty for training of not less than 3 months or more than 6 months in the Ready Reserve. (38 U.S.C. 3501(a)(3) and (d), 3512(a)) See §§21.3041 and 21.3042.


(g) State means each of the several States, territories, and possessions of the United States, the District of Columbia, and the Commonwealth of Puerto Rico, and the Canal Zone. (38 U.S.C. 101(20))(Although the Republic of the Philippines is not included in the definition of a State, eligible persons may pursue courses of training in that country.)

(h) Program of education. The term program of education means any curriculum or any combination of unit courses or subjects pursued at an educational institution that is generally accepted as necessary to fulfill the requirements for the attainment of a predetermined and identified educational, professional, or vocational objective. The term program of education also includes:

(1) A preparatory course for a test that is required or used for admission to an institution of higher education;

(2) A preparatory course for a test that is required or used for admission to a graduate school; and

(3) A licensing or certification test, the successful completion of which demonstrates an individual’s possession of the knowledge or skill required to enter into, maintain, or advance in employment in a predetermined and identified vocation or profession, provided such tests and the licensing or credentialing organizations or entities that offer such tests are approved by VA.  (Authority: 38 U.S.C. 3002(3), 3501 (a)(5))

(i) Educational objective. An educational objective is one that leads to the awarding of a diploma, degree, or certificate which reflects educational attainment.  (Authority: 38 U.S.C. 3501(a)(5))

(j) Professional or vocational objective. A professional or vocational objective is one that leads to an occupation. It may include educational objectives essential to prepare for the chosen occupation. When a program consists of a series of courses not leading to an educational objective, such courses must be directed toward attainment of a designated professional or vocational objective.  (Authority: 38 U.S.C. 3501(a)(5))

(k) School, educational institution, institution. The terms school, educational institution and institution mean:

(1) A vocational school or business school; 

(2) A junior college, teachers’ college, college, normal school, professional 


school, university, or scientific or technical institution;

(3) A public or private secondary school;

(4) A training establishment as defined in §21.4200(c); or

(5) An institution that provides specialized vocational training, generally recognized as on the secondary school level or above, for people with mental or physical disabilities.  (Authority: 38 U.S.C. 3501(a)(6), 3535)

(l) Disabling effects of chronic alcoholism. 

(1) The term disabling effects of chronic alcoholism means alcohol-induced physical or mental disorders or both, such as habitual intoxication, withdrawal, delirium, amnesia, dementia, and other like manifestations of chronic alcoholism which in the particular case:

(i) Have been medically diagnosed as manifestations of alcohol dependency or chronic alcohol abuse; and 

(ii) Are determined to have prevented commencement or completion of the affected individual’s chosen program of education.

(2) A diagnosis of alcoholism, chronic alcoholism, alcohol-dependency, chronic alcohol abuse, etc., in and of itself, does not satisfy the definition of this term.

(3) Injury sustained by an eligible spouse or surviving spouse as a proximate and immediate result of activity undertaken by the eligible spouse or surviving spouse while physically or mentally unqualified to do so due to alcoholic intoxication is not considered a disabling effect of chronic alcoholism.  (Authority: 38 U.S.C. 105, 3512(b))

(m) Institution of higher education. The term institution of higher education has the same meaning as provided in §21.7020(b)(45).  (Authority: 38 U.S.C. 3002(3), 3501(a)(5))

(n) Graduate school. The term graduate school has the same meaning as provided in §21.7020(b)(46).  (Authority: 38 U.S.C. 3002(3), 3501(a)(5))

(o) Eligibility date. The term eligibility date means the date on which an individual becomes an eligible person (as defined in paragraph (a) of this section).  (Authority: 38 U.S.C. 5113)

(p) P&T means permanent and total “disability,” permanently and totally “disabled,” or permanent and total “rating,” when any of these terms are used in reference to a veteran with a service-connected disability rating determined by VA to be total for the purposes of VA disability compensation where the impairment is reasonably certain to continue throughout the life of the disabled veteran.  (Authority: 38 U.S.C. 3501(a)(8))

(q) Initial rating decision. The term initial rating decision means, with respect to an eligible spouse or child, a decision made by VA that establishes for the person from whom such eligibility is derived:

(1) Service connection for the cause of the person’s death;

(2) A service connected P&T disability; or

(3) For a member of the Armed Forces, a P&T disability incurred or aggravated in the line of duty in the active military, naval, or air service if the member is hospitalized or receiving outpatient medical care, services, or treatment, and is likely to be discharged or released from such service for such disability.  (Authority: 38 U.S.C. 5113)

(r) Effective date of the P&T rating. The term effective date of the P&T rating means the date from which VA considers that the veteran’s P&T disability commenced for purposes of VA benefits, as determined by the initial rating decision.  (Authority: 38 U.S.C. 3512(d))

(s) First finds. The term first finds means the effective date of the P&T rating or the date VA first notifies the veteran of that rating, whichever is more advantageous to the child.  (Authority: 38 U.S.C. 3512(d))

(t) Counseling psychologist means the same as provided in §21.35(k)(1).  (Authority: 38 U.S.C. 501, 3118(c), 3541, 3543)

(u) Vocational rehabilitation counselor means the same as provided in §21.35(k)(7).  (Authority: 38 U.S.C. 501, 3118(c), 3541, 3543)

(v) Additional definitions. The definitions of all terms that are defined in §§21.1029 and 21.4200 but that are not defined in this section apply to subpart C of this part.  (Authority: 38 U.S.C. 501, 3501)


Cross references:  Duty periods. See §3.6 of this chapter.  Persons included. See §3.7 of this chapter.  Philippine and insular forces. See §3.8 of this chapter.


[36 FR 2508, Feb. 5, 1971, as amended at 38 FR 12110, May 9, 1973; 43 FR 35290, Aug. 9, 1978; 61 FR 26108, May 24, 1996; 61 FR 29295, June 10, 1996; 62 FR 51784, Oct. 3, 1997; 64 FR 23771, May 4, 1999; 73 FR 2423, Jan. 15, 2008; 73 FR 30488, May 28, 2008]


Supplement Highlights references:  27(1, 3), 34(2), 42(1), 77(2), 78(1).

Eligibility and Entitlement 

§21.3040  Eligibility; child.


(a) Commencement. A program of education or special restorative training may not be afforded prior to the eligible person’s 18th birthday or the completion of secondary schooling, whichever is earlier, unless it is determined through counseling that the best interests of the eligible person will be served by entering training at an earlier date and the eligible person has passed:



(1) Compulsory school attendance age under State law; or



(2) His or her 14th birthday and due to physical or mental handicap may benefit by special restorative or specialized vocational training.


(b) Secondary schooling. “Completion of secondary schooling” means completion of a curriculum offered by a public or private school which satisfies the requirements for a high school diploma or its equivalent—usually completion of the 12th grade in the public school system.


(c) Age limitation for commencement. No person is eligible for educational assistance who reached his or her 26th birthday on or before the effective date of a finding of permanent total service-connected disability, or on or before the date the veteran’s death occurred, or on or before the 91st day of listing by the Secretary concerned of the member of the Armed Forces on whose service eligibility is claimed as being in one of the missing status categories of §21.3021(a)(1)(iv) and (3)(ii).


(d) Termination of eligibility. No person is eligible for educational assistance beyond his or her 31st birthday, except as provided under §21.3041(g)(2). In no event may educational assistance be provided after the period of entitlement has been exhausted. In an exceptional case special restorative training may be provided in excess of 45 months. See §21.3300.  (Authority: 38 U.S.C. 3512(a))


[30 FR 15632, Dec. 18, 1965, as amended at 34 FR 842, Jan. 18, 1969; 39 FR 38227 Oct. 30, 1974; 40 FR 42879, Sept. 17, 1975; 41 FR 47929, Nov. 1, 1976; 43 FR 35290, Aug. 9, 1978; 61 FR 26108, May 24, 1996; 73 FR 30489, May 28, 2008]


Supplement Highlights reference:  78(1)

§21.3041  Periods of eligibility; child.

(a) Eligibility derived from a veteran with a P&T disability. An eligible child’s period of eligibility generally begins on the child’s 18th birthday, or on the successful completion of the child’s secondary schooling, whichever first occurs. The period of eligibility generally ends on the earlier of the date of the child’s 26th birthday or the date the veteran is no longer P&T disabled. VA will extend an eligible child’s period of eligibility for the reasons listed in paragraphs (g) and (h) of this section. See paragraph (c) of this section if the child serves on duty in the Armed Forces as an eligible child after his or her 18th birthday and before his or her 26th birthday. If the veteran dies while the P&T rating is in effect and before the eligible child’s 26th birthday, see paragraph (b) of this section to determine the new period of eligibility. Exceptions to this general period of eligibility are as follows:

(1) Period of eligibility may begin before the child’s 18th birthday. The period of eligibility may begin before the eligible child’s 18th birthday for one of the reasons in paragraphs (a)(1)(i), (ii), or (iii) of this section. The period of eligibility ends on the earlier of the date the veteran is no longer rated P&T disabled or the date of the child’s 26th birthday. See §21.3135(h) if the veteran is no longer rated P&T disabled.

(i) The child completed compulsory school attendance under applicable State law (see §21.3040(a) and (b));

(ii) The child is pursuing a course designed to prepare him or her for an examination required or used for entrance into an institution of higher education or a graduate school; or

(iii) The child is beyond his or her 14th birthday and has a physical or mental handicap (see §21.3040(a)).  (Authority 38 U.S.C. 3512(a))

(2) Period of eligibility may begin after the child’s 18th birthday. A child’s period of eligibility may begin after his or her 18th birthday if VA first finds the veteran has a P&T disability after the child’s 18th birthday but before the child’s 26th birthday. See paragraph (e) of this section if an adopted child becomes eligible through qualifying as the veteran’s child after VA first finds the veteran has a P&T disability. See paragraph (f) of this section if a stepchild becomes eligible through qualifying as the veteran’s child after VA first finds the veteran is P&T disabled.

(i) Beginning date if the effective date of the initial P&T rating is before the child’s 18th birthday and notification to the veteran occurs after the child’s 18th birthday and before his or her 26th birthday. If the effective date of the P&T rating is before the child’s 18th birthday, and the date of notification to the veteran occurs after the child’s 18th birthday but before the child’s 26th birthday, the child may elect the beginning date of his or her period of eligibility. (See paragraph (i) of this section for election requirements.) If the child elects a beginning date that is before his or her 18th birthday, the period of eligibility ends the earlier of the date that the veteran is no longer rated P&T disabled, or the date of the child’s 26th birthday. If the child elects a beginning date after his or her 18th birthday, the period of eligibility ends the earlier of the date the veteran is no longer rated P&T disabled or 8 years after the beginning date the child elects. (See §21.3135(h) if the veteran is no longer rated P&T disabled.) The child can elect as a beginning date either:

(A) The date of his or her 18th birthday;

(B) The date he or she completed compulsory school attendance under applicable State law (see §21.3040(a) and (b)), if that date is on or after the effective date of the P&T rating and before his or her 18th birthday;

(C) The date he or she begins a course designed to prepare him or her for an examination required or used for entrance into an institution of higher education or a graduate school, if that date is on or after the effective date of the P&T rating and before the date of notification to the veteran of the P&T rating. If the child elects the beginning date of enrollment in such course, he or she may not receive educational assistance for pursuit of secondary schooling unless secondary school pursuit is otherwise authorized (see §21.3040);

(D) The date VA notifies the veteran of the P&T rating; or

(E) Any date between the applicable date described in paragraphs (a)(2)(i)(A) through (C) of this section and the date in paragraph (a)(2)(i)(D) of this section.

(ii) Beginning date if the effective date of the P&T rating is after the child’s 18th birthday and before child’s 26th birthday. If the effective date of the P&T rating occurs after the child’s 18th birthday but before the child’s 26th birthday, the child may elect the beginning date of his or her period of eligibility. (See paragraph (i) of this section for election requirements.) The period of eligibility ends the earlier of the date the veteran is no longer rated P&T disabled, or 8 years after the beginning date the child elects. (See §21.3135(h) if the veteran is no longer rated P&T disabled.) The child can elect as a beginning date:

(A) The effective date of the P&T rating;

(B) The date VA notifies the veteran of the veteran’s P&T rating; or

(C) Any date in between.  (Authority: 38 U.S.C. 3512)

(b) Eligibility derived as the result of veteran’s death. An eligible child’s period of eligibility begins on the child’s 18th birthday, or on the successful completion of the child’s secondary schooling, whichever first occurs. The period of eligibility ends on the child’s 26th birthday. VA will extend an eligible child’s period of eligibility for reasons shown in paragraphs (g) and (h) of this section. See paragraph (c) of this section if the child serves on duty in the Armed Forces as an eligible child after his or her 18th birthday and before his or her 26th birthday. Exceptions to this general period of eligibility are as follows:

(1) Period of eligibility may begin before the child’s 18th birthday. The period of eligibility may begin before the eligible child’s 18th birthday for one of the reasons in paragraphs (i), (ii), or (iii) of this paragraph. The ending date of the period of eligibility is the child’s 26th birthday.

(i) The child completed compulsory school attendance under applicable State law (see §21.3040(a) and (b));

(ii) The child is pursuing a course designed to prepare him or her for an examination required or used for entrance into an institution of higher education or a graduate school; or

(iii) The child is beyond his or her 14th birthday and has a physical or mental handicap (see §21.3040(a)).  (Authority 38 U.S.C. 3512(a))

(2) Period of eligibility may begin after the child’s 18th birthday. If the veteran’s death occurs after the child’s 18th birthday but before the child’s 26th birthday, the child may elect the beginning date of his or her period of eligibility. The period of eligibility ends 8 years after the beginning date the child elects. See paragraph (i) of this section for election requirements. VA may extend the period of eligibility for one of the reasons shown in paragraph (g) or (h) of this section. See paragraph (c) of this section if the child serves in the Armed Forces as an eligible person after his or her 18th birthday and before his or her 26th birthday. The child can elect as a beginning date any date between the:

(i) Date of the veteran’s death; or

(ii) Date of VA’s decision that the veteran’s death was service-connected.  (Authority: 38 U.S.C. 3512(a)(3))

(c) Period of eligibility for a child who serves on duty in the Armed Forces as an eligible person. If the child serves on duty in the Armed Forces as an eligible person (as defined in §21.3021(a)(1)) after the child’s 18th birthday and before the child’s 26th birthday, the child is eligible for a modified ending date based on the provisions of this paragraph. Under the provisions of this paragraph, the period of eligibility ends 8 years after the date of the child’s first discharge or release from such duty, or the child’s 31st birthday, whichever is earlier. VA may extend the ending date for one of the reasons shown in paragraph (g) of this section. See paragraph (h) of this section if the child is ordered to active duty as a reservist.  (Authority: 38 U.S.C. 3512(a)(5))

(d) Eligibility derived from a parent who is listed by the Armed Forces as missing in action, captured in the line of duty, or forcibly detained or interned in line of duty by a foreign government or power. 

(1) If a child establishes eligibility through the provisions of §21.3021(a)(1)(iv) after his or her 18th birthday but before his or her 26th birthday, the period of eligibility will end on the earliest of the following dates:

(i) When the parent is no longer listed as described in §21.3021(a)(1)(iv);

(ii) Eight years after the date on which the child becomes eligible under such provisions; or

(iii) The child’s 31st birthday.

(2) VA may extend the ending date for one of the reasons shown in paragraphs (g) or (h) of this section. See §21.3135(i) if the child is enrolled in an educational institution and the child’s ending date is based on paragraph (d)(1)(i) of this section. See paragraph (c) of this section if the child serves in the Armed Forces as an eligible person after his or her 18th birthday and before his or her 26th birthday.  (Authority: 38 U.S.C. 3512(a)(5))

(e) Adopted child qualifies after VA firsts finds the veteran P&T disabled. If an adopted child becomes eligible through qualifying as the veteran’s child (see 38 CFR 3.57(c)) and the date the child so becomes eligible is after VA first finds the veteran is P&T disabled, the beginning date of eligibility is the date determined pursuant to paragraphs (a) through (d) of this section, but in no event before the date the adopted child qualifies as the veteran’s child under §3.57(c) of this chapter. The ending date is the child’s 26th birthday. VA may extend the period of eligibility for one of the reasons in paragraph (g) or (h) of this section. See paragraph (c) of this section if the child serves on duty in the Armed Forces as an eligible person.  (Authority: 38 U.S.C. 3501)

(f) Stepchild qualifies after VA first finds the veteran P&T disabled. If a stepchild becomes eligible through qualifying as the veteran’s child and a member of the veteran’s household after VA first finds the veteran is P&T disabled, the beginning date of the period of eligibility is the date determined pursuant to paragraphs (a) through (d) of this section, but in no event before the date he or she becomes the veteran’s stepchild and a member of the veteran’s household. The ending date of the period of eligibility is the stepchild’s 26th birthday. VA may extend the ending date for one of the reasons in paragraphs (g) or (h) of this section. See paragraph (c) of this section for the ending date of the period of eligibility if the stepchild serves on active duty in the Armed Forces as an eligible person. See §21.3135(g) for award discontinuance dates if the veteran and the stepchild’s natural or adopted parent divorce or the stepchild ceases to be a member of the veteran’s household.

(g) Extensions to ending dates. 

(1) If an eligible child suspends pursuit of his or her program due to conditions that VA determined were beyond the child’s control, VA may extend the period of eligibility ending date (see §21.3043). VA cannot grant an extension beyond age 31 to those children whose period of eligibility ending date (as determined under paragraphs (a) through (f) of this section) is subject to an age limitation.

(2) If an eligible child’s period of eligibility ending date (as determined under paragraphs (a) through (f), or (h) of this section) occurs while the child is enrolled in an educational institution, VA may extend the period of eligibility (extensions may be made beyond age 31):

(i) To the end of the quarter or semester, for a child enrolled in an educational institution that regularly operates on the quarter or semester system; or

(ii) To the end of the course, not to exceed 12 weeks, for a child who completed a major portion of a course while enrolled in an educational institution that operates under other than a quarter or semester system.

(3) If an eligible child’s period of eligibility ending date (as determined under paragraphs (a) through (f), or (h) of this section) occurs while the child is pursuing training in a training establishment (as defined in §21.4200(c)), VA cannot extend the ending date.  (Authority: 38 U.S.C. 3512(a)(7)(c)).

(h) Notwithstanding any other provision of this section, if during an eligible child’s period of eligibility, as determined in paragraphs (a) through (g) of this section, but after September 10, 2001, an eligible child is ordered to active duty or involuntarily ordered to full-time National Guard duty VA will grant an extension of the child’s period of eligibility. The extension will be equal to the length of the period served plus an additional 4 months for each qualifying period and applies if after September 10, 2001, the eligible child is:

(i) Ordered to serve on active duty under section 688, 12301(a), 12301(d), 12301(g), 12302, or 12304 of title 10, United States Code; or

(ii) Involuntarily ordered to full-time National Guard duty under section 502(f) of title 32, United States Code.  (Authority: 38 U.S.C. 3512(h))

(i) Elections. 

(1) VA must provide written notice to certain eligible children informing them of their right to elect the beginning date of their period of eligibility. The written notice must identify the beginning dates the child may choose from and must contain a statement that the child must make the election within 60 days of the date of the written notice. An eligible child may elect his or her beginning date if:

(i) The effective date of the P&T rating is before the child’s 18th birthday, and date of the notification to the veteran from whom the child derives eligibility occurs after the child’s 18th birthday but before the child’s 26th birthday (see paragraph (a)(2)(i) of this section);

(ii) The effective date of the P&T rating, or the date of notification to the veteran from whom the child derives eligibility, occurs after the child’s 18th birthday but before the child’s 26th birthday (see paragraph (a)(2)(ii) of this section);

(iii) The veteran’s death occurs after the child’s 18th birthday but before the child’s 26th birthday (see paragraph (b)(2) of this section);

(iv) The child makes such election within 60 days of VA’s written notice to the child informing him or her of the right to elect his or her beginning date; and

(v) The child’s election is in accordance with the choices VA identified in the written notice described in paragraph (i)(1) of this section.

(2) If the child does not elect a beginning date within 60 days of VA’s written notice informing him or her of the right to elect a beginning date, the period of eligibility beginning date will be whichever of the following applies:

(i) The date of VA’s decision that the veteran has a P&T disability; or

(ii) The date of VA’s decision that the veteran’s death is service-connected.

(3) If upon review of the child’s application VA determines the child is entitled to and eligible for an immediate award of educational assistance under 38 U.S.C. chapter 35, VA will for purposes of such award:

(i) Consider the beginning date of the child’s period of eligibility to be the date of VA’s decision that the:

(A) Veteran has a P&T disability in the case of a child whose eligibility is derived from a veteran with a P&T disability; or

(B) Veteran’s death is service-connected in the case of a child whose eligibility is derived due to the veteran’s death.

(ii) Notify the child of his or her right to elect a beginning date in accordance with paragraph (i)(1) of this section.

(iii) Adjust the child’s beginning date based on the child’s election if the child makes an election within 60 days after VA’s written notice in accordance with paragraph (i)(1) of this section.  (Authority: 38 U.S.C. 3512(a)(3), (a)(4))

(The Office of Management and Budget has approved the information collection provisions in this section under control number 2900-0703).


[30 FR 15632, Dec. 18, 1965, as amended at 31 FR 6773, May 6, 1966; 31 FR 13993, Nov. 2, 1966: 32 FR 13402, Sept. 23, 1967; 34 FR 842, Jan. 18, 1969; 39 FR 38228, Oct. 30, 1974; 40 FR 42879, Sept. 17, 1975; 41 FR 47929, Nov. 1, 1976; 43 FR 35290, Aug. 9, 1978; 48 FR 57275, Dec. 29, 1983; 54 FR 31952, Aug. 3, 1989; 54 FR 42501, Oct. 17, 1989; 61 FR 26108, May 24, 1996; 62 FR 55760, Oct. 28, 1997; 73 FR 30489, May 28, 2008; 73 FR 31742, June 3, 2008]   


Supplement Highlights references:  27(1), 35(2), 78(1).

§21.3042  Service with Armed Forces.

(a) No educational assistance under 38 U.S.C. chapter 35 may be provided an otherwise eligible person during any period he or she is on duty with the Armed Forces. See §21.3021 (e) and (f). This does not apply to brief periods of active duty for training. See §21.3135(f).  (Authority: 38 U.S.C. 3501(d))


(b) If the eligible person served with the Armed Forces, his or her discharge or release from each period of service must have been under conditions other than dishonorable.  (Authority: 38 U.S.C. 3501(d))


[30 FR 15633, Dec. 18, 1965, as amended at 34 FR 842, Jan. 18, 1969; 36 FR 2508, Feb. 5, 1971; 41 FR 42929, Nov. 1, 1976; 61 FR 26109, May 24, 1996; 73 FR 30491, May 28, 2008]


Supplement Highlights references:  27(1), 78(1).

§21.3043  Suspension of program; child.


For an eligible person who suspends his program due to conditions determined by the Department of Veterans Affairs to have been beyond his or her control the period of eligibility may, upon his request, be extended by the number of months and days intervening the date the suspension began and the date the reason for suspension ceased to exist. The burden of proof is on the eligible person to establish that suspension of a program was due to conditions beyond his or her control. The period of suspension shall be considered to have ended as of the date of the person’s first available opportunity to resume training after the condition which caused it ceased to exist. The following circumstances may be considered as beyond the eligible person’s control:


(a) While in active pursuit of a program of education he or she is appointed by the responsible governing body of an established church, officially charged with the selection and designation of missionary representatives, in keeping with its traditional practice, to serve the church in an official missionary capacity and is thereby prevented from pursuit of his or her program of studies.


(b) Immediate family or financial obligations beyond his or her control require the eligible person to take employment, or otherwise preclude pursuit of his or her program.


(c) Unavoidable conditions arising in connection with the eligible person’s employment which preclude pursuit of his or her program.


(d) Pursuit of his or her program is precluded because of the eligible person’s own illness or illness or death in his or her immediate family.


(e) Active duty, including active duty for training in the Armed Forces.


[41 FR 47929, Nov. 1, 1976]

Reserved

(g) Eligible stepchild ceases to be a stepchild or stepchild ceases to be a member of the veteran’s household. 

(1) If the child ceases to be the veteran’s stepchild because the veteran and the stepchild’s natural or adoptive parent divorce, the eligibility ending date is as follows:

(i) If the child ceases to be the veteran’s stepchild while the child is not in training, the ending date of the child’s period of eligibility is the date on which the child ceases to be the veteran’s stepchild.

(ii) If the child ceases to be the veteran’s stepchild while the child is training in a school organized on a term, semester, or quarter basis, the ending date of the child’s eligibility is the last day of the term, semester, or quarter during which the child ceases to be the veteran’s stepchild.

(iii) If the child ceases to be the veteran’s stepchild while the child is training in a school not organized on a term, semester, or quarter basis, the ending date of the child’s eligibility is the end of the course, or 12 weeks from the date on which the child ceases to be the veteran’s stepchild, whichever is earlier.

(2) If the stepchild ceases to be a member of the veteran’s household, he or she is no longer eligible. For purposes of this paragraph, VA considers a stepchild a member of the veteran’s household even when the stepchild is temporarily not living with the veteran, so long as the actions and intentions of the stepchild and veteran establish that normal family ties have been maintained during the temporary absence. VA will determine the stepchild’s eligibility ending date as follows:

(i) If the stepchild ceases to be a member of the veteran’s household while the stepchild is not in training, the eligibility ending date is the date on which the stepchild ceases to be a member of the veteran’s household.

(ii) If the stepchild ceases to be a member of the veteran’s household while the stepchild is training in a school organized on a term, semester, or quarter basis, the ending date of the stepchild’s eligibility is the last day of the term, semester, or quarter during which the stepchild ceases to be a member of the veteran’s household.

(iii) If the stepchild ceases to be a member of the veteran’s household while the stepchild is training in a school not organized on a term, semester, or quarter basis, the ending date of the stepchild’s eligibility is the end of the course, or 12 weeks from the date on which the stepchild ceases to be a member of the veteran’s household. See §21.3041(f).  (Authority: 38 U.S.C. 101(4)(a), 3501)

(h) Veteran no longer rated permanently and totally disabled. 

(1) If the veteran on whose service an eligible person’s eligibility is based is no longer permanently and totally disabled, VA will discontinue the educational assistance allowance:

(i) On the last date of the quarter or semester during which VA rated the veteran as no longer permanently and totally disabled if the eligible person’s educational institution is organized on a quarter or semester basis; or

(ii) On the earlier of the following dates when the eligible person’s educational institution is not organized on a quarter or semester basis:

(A) The last date of the course;

(B) The end of a 12-week period beginning on the date VA rated the veteran as being no longer permanently and totally disabled. (Authority: 38 U.S.C. 3511(b), 3512(a)(6)(A))

(i) Serviceperson is removed from “missing status” listing. 

(1) If the serviceperson on whose service an eligible person’s eligibility is based is removed from the “missing status” listing, VA will discontinue the educational assistance allowance:

(i) On the last date of the quarter or semester during which the serviceperson was removed from the “missing status” listing if the eligible person’s educational institution is organized on a quarter or semester basis; or

(ii) On the earlier of the following dates when the eligible person’s educational institution is not organized on a quarter or semester basis:

(A) The last date of the course;

(B) The end of a 12-week period beginning on the date the serviceperson was removed from the “missing status” listing.  (Authority: 38 U.S.C. 3512(a)(6)(A)) 

(j) Fugitive felons. 

(1) VA will not award educational assistance allowance to an otherwise eligible person for any period after December 26, 2001, during which the:

(i) Eligible person is a fugitive felon; or

(ii) Veteran from whom eligibility is derived is a fugitive felon.

(2) The date of discontinuance of an award of educational assistance allowance to an eligible person is the later of:

(i) The date of the warrant for the arrest of the felon; or

(ii) December 27, 2001.  (Authority: 38 U.S.C. 5313B)

 [61 FR 26111, May 24, 1996, as amended at 70 FR 25786, May 16, 2005; 73 FR 30491, May 28, 2008]

Supplement Highlights references:  27(1), 68(1), 78(1).

Next Section is §21.3300

Reserved

(1) Residence school: See paragraph (b) of this section.  (Authority: 38 U.S.C. 3481, 3687)



(2) Correspondence school: Date first lesson sent or date of affirmance whichever is later.



(3) Job training: First date of employment in training position.

(d) Entrance or reentrance including change of program or educational institution: individual eligible under 38 U.S.C. chapter 35. When a person eligible to receive educational assistance under 38 U.S.C. chapter 35 enters or reenters into training (including a reentrance following a change of program or educational institution), the commencing date of his or her award of educational assistance will be determined as follows:

(1) For other than licensing or certification tests.

(i) If the award is the first award of educational assistance for the program of education the eligible person is pursuing, the commencing date of the award of educational assistance is the latest of:

(A) The beginning date of eligibility as determined under §21.3041 or under §21.3046(a) or (b), whichever is applicable;

(B) One year before the date of claim as determined by §21.1029(b);

(C) The date the educational institution certifies under paragraph (b) or (c) of this section;

(D) The effective date of the approval of the course, or one year before the date VA receives the approval notice, whichever is later; or

(ii) If the award is the second or subsequent award of educational assistance for that program, the effective date of the award of educational assistance is the later of:

(A) The date the educational institution certifies under paragraph (b) or (c) of this section; or

(B) The effective date of the approval of the course, or one year before the date VA receives the approval notice, whichever is later.  (Authority: 38 U.S.C. 3014, 3023, 3034, 3672, 5103)

(2) For licensing or certification tests. VA will award educational assistance for the cost of a licensing or certification test only when the eligible person takes such test:

(i) While the test is approved under 38 U.S.C. chapter 36;

(ii) While he or she is eligible for educational assistance under subpart C; and

(iii) No more than one year before the date VA receives a claim for reimbursement of the cost of the test.  (Authority: 38 U.S.C. 3512, 3672, 3689, 5110, 5113)

(e) Adjusted effective date for award of educational assistance under 38 U.S.C. chapter 35 based on an original claim. When determining the commencing date under §21.4131(d)(1), the Secretary will consider an eligible person’s application for Survivors’ and Dependents’ Educational Assistance under 38 U.S.C. chapter 35 as having been filed on his or her eligibility date if:

(1) The eligibility date is more than 1 year before the date of the initial rating decision that establishes either:

(i) The veteran’s death is service-connected, or

(ii) The veteran has a P&T disability;

(2) The eligible person files his or her original application for benefits under 38 U.S.C. chapter 35 with VA within 1 year of the initial rating decision;

(3) The eligible person claims educational assistance for pursuit of an approved program of education for a period that is more than 1 year before the date VA receives his or her original claim;

(4) VA either:

(i) Received the original application on or after November 1, 2000; or

(ii) Received the original application and, as of November 1, 2000, either:

(A) Had not acted on it; or

(B) Had denied it in whole or in part, but the claimant remained entitled to pursue available administrative and judicial remedies as to the denial; and

(5) The eligible person would have been eligible to educational assistance under 38 U.S.C. chapter 35 if he or she had filed a claim on his or her eligibility date.  (Authority: 38 U.S.C. 5113; Pub. L. 106-419, 114 Stat. 1832)


(f) Liberalizing laws and Department of Veterans Affairs issues. In accordance with facts found. but not earlier than the effective date of the act or administrative issue.


(g) Correction of military records. Eligibility of a veteran or eligible person may arise as the result of correction or modification of military records under 10 U.S.C. 1552, or a change, correction or modification of a discharge or dismissal under 10 U.S.C. 1553, or other competent military authority. In these cases the commencing date of educational assistance allowance will be in accordance with the facts found, but not earlier than the date the change, correction or modification was made by the service department.  (Authority: 38 U.S.C. 3462(b), 3501(d))


(h) Individuals in a penal institution. If a veteran or eligible person is paid a reduced rate of educational assistance or no educational assistance under §21.3132(a) or (b) or §21.5139, the rate will be increased or benefits will commence effective the earlier of the following dates:



(1) The date the tuition and fees are no longer being paid under another Federal program, or a State or local program, or



(2) The date of the release from the prison or jail.  (Authority: 38 U.S.C. 3482(g), 3532(e))

(i) Fugitive felons. An award of educational assistance allowance to an otherwise eligible veteran or person will begin effective the date the warrant for the arrest of the felon is cleared by:

(1) Arrest;

(2) Surrendering to the issuing authority;

(3) Dismissal; or

(4) Court documents (dated after the warrant for the arrest of the felon) showing the individual is no longer a fugitive.  (Authority: 38 U.S.C. 5313B)


(j) [Removed and reserved]


[31 FR 6774, May 6 1966, as amended at 39 FR 43220, Dec. 11, 1974; 41 FR 47929 Nov. 1, 1976; 46 FR 62060, Dec. 22, 1981; 48 FR 37977 and 37978, Aug. 22, 1983; 49 FR 5113, Feb. 10, 1984; 50 FR 48581, Nov. 26, 1985; 51 FR 16318, May 2, 1986; 54 FR 28677, July 7, 1989; 57 FR 40614, Sept. 4, 1992; 61 FR 6782, Feb. 22, 1996; 61 FR 26113; 64 FR 23772, May 4, 1999; 66 FR 38938, July 26, 2001; 70 FR 25786, May 16, 2005; 72 FR 16968, Apr. 5, 2007; 72 FR 35661, June 29, 2007; 73 FR 30491, May 28, 2008] 

Supplement Highlights references: 23(1), 27(1), 42(1), 56(2), 68(1), 73(1), 75(1), 78(1).

Next Section is §21.4135

Reserved
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