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GENERAL INSTRUCTIONS

Custom Federal Regulations Service™

Supplemental Materials for Book B

Code of Federal Regulations
Title 38, Part 3

Adjudication

Veterans Benefits Administration

Supplement No. 83
5 November 2008

Covering the period of Federal Register issues
through November 3, 2008

When Book B was originally prepared, it was current through final
regulations published in the Federal Register of 9 August 1991. These supple-
mental materials are designed to keep your regulations up to date. You should file
the attached pages immediately, and record the fact that you did so on the
Supplement Filing Record which begins on page B-5 of Book B, Adjudication.
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To ensure accuracy and timeliness of your materials,
it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt.

2. Before filing, always check the Supplement Filing Record (page B-5) to
be sure that all prior supplements have been filed. If you are missing any
supplements, contact the Veterans Benefits Administration at the address
listed on page B-4.

3. After filing, enter the relevant information on the Supplement Filing
Record sheet (page B-5)—the date filed, name/initials of filer, and date
through which the Federal Register is covered.

4. If as a result of a failure to file, or an undelivered supplement, you have
more than one supplement to file at a time, be certain to file them in
chronological order, lower number first.

5. Always retain the filing instructions (simply insert them at the back of
the book) as a backup record of filing and for reference in case of a filing
error.

6. Be certain that you permanently discard any pages indicated for
removal in the filing instructions in order to avoid confusion later.

To execute the filing instructions, simply remove and throw away the
pages listed under Remove These Old Pages, and replace them in each case with the
corresponding pages from this supplement listed under A4dd These New Pages.
Occasionally new pages will be added without removal of any old material
(reflecting new regulations), and occasionally old pages will be removed without
addition of any new material (reflecting rescinded regulations)—in these cases the
word None will appear in the appropriate column.
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FILING INSTRUCTIONS

Book B, Supplement No. 83
November 5, 2008

Remove these Add these Section(s)
old pages new pages Affected

Do not file this supplement until you confirm that
all prior supplements have been filed

3.304-2 to 3.304-3 3.304-2 to 3.304-3 §3.304

3.816-1 to 3.816-4 3.816-1 to 3.816-4 §3.816

Be sure to complete the
Supplement Filing Record (page B-5)
when you have finished filing this material.
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HIGHLIGHTS

Book B, Supplement No. 83
November 5, 2008

Note: Where substantive changes are made in the text of regulations, the paragraphs of
Highlights sections are cited at the end of the relevant section of text. Thus, if you are reading
§3.263, you will see a note at the end of that section which reads: “Supplement Highlights
references—o6(2).” This means that paragraph 2 of the Highlights section in Supplement No. 6
contains information about the changes made in §3.263. By keeping and filing the Highlights
sections, you will have a reference source explaining all substantive changes in the text of the
regulations.

Supplement frequency: This Book B (Adjudication) was originally supplemented four
times a year, in February, May, August, and November. Beginning 1 August 1995, supplements
will be issued every month during which a final rule addition or modification is made to the parts of
Title 38 covered by this book. Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:

1. On 17 October 2008, the VA published a correction, effective that same date, to correct a
final rule published at 71 FR 78368 (29 December 2006) concerning payment of benefits to survivors
of estates of deceased beneficiaries. The non-substantive change removes the first sentence of
§3.816(f)(2), and removes the word also in the second sentence of that paragraph.

2. On 29 October 2008, the VA published a final rule, effective that same date, to amend its
adjudication regulations regarding service connection for posttraumatic stress disorder by eliminating
the requirement of evidence corroborating occurrence of the claimed in-service stressor in claims in
which PTSD is diagnosed in service. Change:

e In §3.304, revised paragraph (f).
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3.304-2 §3.304—Direct service connection; wartime and peacetime 3.304-2

(d) Combat. Satisfactory lay or other evidence that an injury or disease was incurred or
aggravated in combat will be accepted as sufficient proof of service connection if the evidence is
consistent with the circumstances, conditions or hardships of such service even though there is
no official record of such incurrence or aggravation. (Authority: 38 U.S.C. 1154(b))

(e) Prisoners of war. Where disability compensation is claimed by a former prisoner of
war, omission of history or findings from clinical records made upon repatriation is not
determinative of service connection, particularly if evidence of comrades in support of the
incurrence of the disability during confinement is available. Special attention will be given to any
disability first reported after discharge, especially if poorly defined and not obviously of
intercurrent origin. The circumstances attendant upon the individual veteran’s confinement and
the duration thereof will be associated with pertinent medical principles in determining whether
disability manifested subsequent to service is etiologically related to the prisoner of war
experience.

(f) Posttraumatic stress disorder. Service connection for posttraumatic stress disorder
requires medical evidence diagnosing the condition in accordance with §4.125(a) of this chapter;
a link, established by medical evidence, between current symptoms and an in-service stressor;
and credible supporting evidence that the claimed in-service stressor occurred. The following
provisions apply to claims for service connection of posttraumatic stress disorder diagnosed
during service or based on specified in-service stressors:

(1) If the evidence establishes a diagnosis of posttraumatic stress disorder during
service and the claimed stressor is related to that service, in the absence of clear and convincing
evidence to the contrary, and provided that the claimed stressor is consistent with the
circumstances, conditions, or hardships of the veteran’s service, the veteran’s lay testimony alone
may establish the occurrence of the claimed in-service stressor.

(2) If the evidence establishes that the veteran engaged in combat with the enemy
and the claimed stressor is related to that combat, in the absence of clear and convincing
evidence to the contrary, and provided that the claimed stressor is consistent with the
circumstances, conditions, or hardships of the veteran’s service, the veteran’s lay testimony alone
may establish the occurrence of the claimed in-service stressor.

(3) If the evidence establishes that the veteran was a prisoner-of-war under the
provisions of §3.1(y) of this part and the claimed stressor is related to that prisoner-of-war
experience, in the absence of clear and convincing evidence to the contrary, and provided that the
claimed stressor is consistent with the circumstances, conditions, or hardships of the veteran’s
service, the veteran’s lay testimony alone may establish the occurrence of the claimed in-service
stressor.

(4) If a posttraumatic stress disorder claim is based on in-service personal assault,
evidence from sources other than the veteran’s service records may corroborate the veteran’s
account of the stressor incident. Examples of such evidence include, but are not limited to:
records from law enforcement authorities, rape crisis centers, mental health counseling centers,
hospitals, or physicians; pregnancy tests or tests for sexually transmitted diseases; and statements
from family members, roommates, fellow service members, or clergy. Evidence of behavior
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3.304-3 §3.304—Direct service connection; wartime and peacetime 3.304-3

changes following the claimed assault is one type of relevant evidence that may be found in these
sources. Examples of behavior changes that may constitute credible evidence of the stressor
include, but are not limited to: a request for a transfer to another military duty assignment;
deterioration in work performance; substance abuse; episodes of depression, panic attacks, or
anxiety without an identifiable cause; or unexplained economic or social behavior changes. VA
will not deny a posttraumatic stress disorder claim that is based on in-service personal assault
without first advising the claimant that evidence from sources other than the veteran’s service
records or evidence of behavior changes may constitute credible supporting evidence of the
stressor and allowing him or her the opportunity to furnish this type of evidence or advise VA of
potential sources of such evidence. VA may submit any evidence that it receives to an
appropriate medical or mental health professional for an opinion as to whether it indicates that a
personal assault occurred. (Authority: 38 U.S.C. 501(a), 1154)

[26 FR 1580, Feb. 24, 1961, as amended at 31 FR 4680, Mar. 19, 1966; 39 FR 34530,
Sept. 26, 1974; 58 FR 29110, May 19, 1993; 64 FR 32808, June 18, 1999; 67 FR 10332, Mar. 7,
2002; 70 FR 23029, May 4, 2005; 73 FR 64210, Oct. 29, 2008]

Supplement Highlights references: 7(9), 38(5), 51(2), 66(1), 83(2).
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3.816-1 §3.816—Awards under the Nehmer Court Orders for disability or death caused by a 3.816-1
condition presumptively associated with herbicide exposure.

§3.816 Awards under the Nehmer Court Orders for disability or death caused by a
condition presumptively associated with herbicide exposure.

(a) Purpose. This section states effective-date rules required by orders of a United States
district court in the class-action case of Nehmer v. United States Department of Veterans Affairs,
No. CV-86-6160 TEH (N.D. Cal.).

(b) Definitions. For purposes of this section:

(1) Nehmer class member means:
(i) A Vietnam veteran who has a covered herbicide disease; or

(i) A surviving spouse, child, or parent of a deceased Vietnam veteran
who died from a covered herbicide disease.

(2) Covered herbicide disease means a disease for which the Secretary of
Veterans Affairs has established a presumption of service connection before October 1, 2002
pursuant to the Agent Orange Act of 1991, Public Law 102-4, other than chloracne. Those
diseases are:
(1) Type 2 Diabetes (Also known as type Il diabetes mellitus or adult-onset
diabetes).
(i1) Hodgkin’s disease.
(iii) Multiple myeloma.
(iv) Non-Hodgkin’s lymphoma.
(v) Acute and Subacute peripheral neuropathy.
(vi) Porphyria cutanea tarda.
(vii) Prostate cancer.
(viii) Respiratory cancers (cancer of the lung, bronchus, larynx, or
trachea).
(ix) Soft-tissue sarcoma (as defined in §3.309(e)).

(c) Effective date of disability compensation. If a Nehmer class member is entitled to
disability compensation for a covered herbicide disease, the effective date of the award will be as
follows:

(1) If VA denied compensation for the same covered herbicide disease in a
decision issued between September 25, 1985 and May 3, 1989, the effective date of the award
will be the later of the date VA received the claim on which the prior denial was based or the
date the disability arose, except as otherwise provided in paragraph (c)(3) of this section. A prior
decision will be construed as having denied compensation for the same disease if the prior
decision denied compensation for a disease that reasonably may be construed as the same
covered herbicide disease for which compensation has been awarded. Minor differences in the
terminology used in the prior decision will not preclude a finding, based on the record at the time
of the prior decision, that the prior decision denied compensation for the same covered herbicide
disease.
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3.816-2 §3.816—Awards under the Nehmer Court Orders for disability or death caused by a 3.816-2
condition presumptively associated with herbicide exposure.

(2) If the class member’s claim for disability compensation for the covered
herbicide disease was either pending before VA on May 3, 1989, or was received by VA between
that date and the effective date of the statute or regulation establishing a presumption of service
connection for the covered disease, the effective date of the award will be the later of the date
such claim was received by VA or the date the disability arose, except as otherwise provided in
paragraph (c)(3) of this section. A claim will be considered a claim for compensation for a
particular covered herbicide disease if:

(i) The claimant’s application and other supporting statements and
submissions may reasonably be viewed, under the standards ordinarily governing compensation
claims, as indicating an intent to apply for compensation for the covered herbicide disability; or

(i) VA issued a decision on the claim, between May 3, 1989 and the
effective date of the statute or regulation establishing a presumption of service connection for the
covered disease, in which VA denied compensation for a disease that reasonably may be
construed as the same covered herbicide disease for which compensation has been awarded.

(3) If the class member’s claim referred to in paragraph (c)(1) or (¢)(2) of this
section was received within one year from the date of the class member’s separation from
service, the effective date of the award shall be the day following the date of the class member’s
separation from active service.

(4) If the requirements of paragraph (c)(1) or (¢)(2) of this section are not met, the
effective date of the award shall be determined in accordance with §§3.114 and 3.400.

(d) Effective date of dependency and indemnity compensation (DIC). If a Nehmer class
member is entitled to DIC for a death due to a covered herbicide disease, the effective date of the
award will be as follows:

(1) If VA denied DIC for the death in a decision issued between September 25,
1985 and May 3, 1989, the effective date of the award will be the later of the date VA received
the claim on which such prior denial was based or the date the death occurred, except as
otherwise provided in paragraph (d)(3) of this section.

(2) If the class member’s claim for DIC for the death was either pending before
VA on May 3, 1989, or was received by VA between that date and the effective date of the
statute or regulation establishing a presumption of service connection for the covered herbicide
disease that caused the death, the effective date of the award will be the later of the date such
claim was received by VA or the date the death occurred, except as otherwise provided in
paragraph (d)(3) of this section. In accordance with §3.152(b)(1), a claim by a surviving spouse
or child for death pension will be considered a claim for DIC. In all other cases, a claim will be
considered a claim for DIC if the claimant’s application and other supporting statements and
submissions may reasonably be viewed, under the standards ordinarily governing DIC claims, as
indicating an intent to apply for DIC.

(3) If the class member’s claim referred to in paragraph (d)(1) or (d)(2) of this

section was received within one year from the date of the veteran’s death, the effective date of
the award shall be the first day of the month in which the death occurred.
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3.816-3 §3.816—Awards under the Nehmer Court Orders for disability or death caused by a 3.816-3
condition presumptively associated with herbicide exposure.

(4) If the requirements of paragraph (d)(1) or (d)(2) of this section are not met, the
effective date of the award shall be determined in accordance with §§3.114 and 3.400.

(e) Effect of other provisions affecting retroactive entitlement.

(1) General. If the requirements specified in paragraphs (c)(1) or (c)(2) or (d)(1)
or (d)(2) of this section are satisfied, the effective date shall be assigned as specified in those
paragraphs, without regard to the provisions in 38 U.S.C. 5110(g) or §3.114 prohibiting payment
for periods prior to the effective date of the statute or regulation establishing a presumption of
service connection for a covered herbicide disease. However, the provisions of this section will
not apply if payment to a Nehmer class member based on a claim described in paragraph (c) or
(d) of this section is otherwise prohibited by statute or regulation, as, for example, where a class
member did not qualify as a surviving spouse at the time of the prior claim or denial.

(2) Claims Based on Service in the Republic of Vietnam Prior To August 5, 1964.
" If a claim referred to in paragraph (c) or (d) of this section was denied by VA prior to January 1,
1997, and the veteran’s service in the Republic of Vietnam ended before August 5, 1964, the
effective-date rules of this regulation do not apply. The effective date of benefits in such cases
shall be determined in accordance with 38 U.S.C. 5110. If a claim referred to in paragraph (c) or
(d) of this section was pending before VA on January 1, 1997, or was received by VA after that
date, and the veteran’s service in the Republic of Vietnam ended before August 5, 1964, the
effective date shall be the later of the date provided by paragraph (c) or (d) of this section or
January 1, 1997. (Authority: Public Law 104-275, sec. 505)

(f) Payment of Benefits to Survivors or Estates of Deceased Beneficiaries.

(1) General. If a Nehmer class member entitled to retroactive benefits pursuant to
paragraphs (c)(1) through (c)(3) or (d)(1) through (d)(3) of this section dies prior to receiving
payment of any such benefits, VA shall pay such unpaid retroactive benefits to the first
individual or entity listed below that is in existence at the time of payment:

(i) The class member’s spouse, regardless of current marital status.

Note to Paragraph (f)(1)(i): For purposes of this paragraph, a
spouse is the person who was legally married to the class member at the time of the class
member’s death.

(ii) The class member’s child(ren), regardless of age or marital status (if
more than one child exists, payment will be made in equal shares, accompanied by an
explanation of the division).

Note to Paragraph (f)(1)(ii): For purposes of this paragraph, the
term “child” includes natural and adopted children, and also includes any stepchildren who were
members of the class member’s household at the time of the class member’s death.
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3.816-4 §3.816—Awards under the Nehmer Court Orders for disability or death caused by a 3.816-4
condition presumptively associated with herbicide exposure.

(iii) The class member’s parent(s), regardless of dependency (if both
parents are alive, payment will be made in equal shares, accompanied by an explanation of the
division).

Note to Paragraph (f)(1)(iii). For purposes of this paragraph, the
term “parent” includes natural and adoptive parents, but in the event of successive parents, the
persons who last stood as parents in relation to the class member will be considered the parents.

(iv) The class member’s estate.

(2) Inapplicability of certain accrued benefit requirements. The provisions of 38
U.S.C. 5121(c) and §3.1000(c) requiring survivors to file claims for accrued benefits do not
apply to payments under this section. When a Nehmer class member dies prior to receiving
retroactive payments under this section, VA will pay the amount to an identified payee in
accordance with paragraph (f)(1) of this section without requiring an application from the payee.
Prior to releasing such payment, however, VA may ask the payee to provide further information
as specified in paragraph (f)(3) of this section.

(3) Identifying payees. VA shall make reasonable efforts to identify the
appropriate payee(s) under paragraph (f)(1) of this section based on information in the veteran’s
claims file. If further information is needed to determine whether any appropriate payee exists or
whether there are any persons having equal or higher precedence than a known prospective
payee, VA will request such information from a survivor or authorized representative if the
claims file provides sufficient contact information. Before releasing payment to an identified
payee, VA will ask the payee to state whether there are any other survivors of the class member
who may have equal or greater entitlement to payment under this section, unless the
circumstances clearly indicate that such a request is unnecessary. If, following such efforts, VA
releases the full amount of unpaid benefits to a payee, VA may not thereafter pay any portion of
such benefits to any other individual, unless VA is able to recover the payment previously
released.

(4) Bar to accrued benefit claims. Payment of benefits pursuant to paragraph
(H)(1) of this section shall bar a later claim by any individual for payment of all or any part of
such benefits as accrued benefits under 38 U.S.C. 5121 and §3.1000.

(g) Awards covered by this section. This section applies only to awards of disability
compensation or DIC for disability or death caused by a disease listed in paragraph (b)(2) of this
section. (Authority: 38 U.S.C. 501)

[68 FR 50970, Aug. 25, 2003, as amended at 73 FR 61736, Oct. 17, 2008]

Supplement Highlights references: 59(1), 83(1).

Next Section is $3.550
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