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GENERAL INSTRUCTIONS

Custom Federal Regulations Service™

Supplemental Materials for Book B

Code of Federal Regulations
Title 38, Part 3

Adjudication

Veterans Benefits Administration

Supplement No. 85
5 April 2009

Covering the period of Federal Register issues
through April 3, 2009

When Book B was originally prepared, it was current through final
regulations published in the Federal Register of 9 August 1991. These supple-
mental materials are designed to keep your regulations up to date. You should file
the attached pages immediately, and record the fact that you did so on the
Supplement Filing Record which begins on page B-5 of Book B, Adjudication.
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To ensure accuracy and timeliness of your materials,
it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt.

2. Before filing, always check the Supplement Filing Record (page B-5) to
be sure that all prior supplements have been filed. If you are missing any
supplements, contact the Veterans Benefits Administration at the address
listed on page B-4.

3. After filing, enter the relevant information on the Supplement Filing
Record sheet (page B-5)—the date filed, name/initials of filer, and date
through which the Federal Register is covered.

4. 1f as a result of a failure to file, or an undelivered supplement, you have
more than one supplement to file at a time, be certain to file them in
chronological order, lower number first.

5. Always retain the filing instructions (simply insert them at the back of
the book) as a backup record of filing and for reference in case of a filing
error.

6. Be certain that you permanently discard any pages indicated for
removal in the filing instructions in order to avoid confusion later.

To execute the filing instructions, simply remove and throw away the
pages listed under Remove These Old Pages, and replace them in each case with the
corresponding pages from this supplement listed under Add These New Pages.
Occasionally new pages will be added without removal of any old material
(reflecting new regulations), and occasionally old pages will be removed without
addition of any new material (reflecting rescinded regulations)—in these cases the
word None will appear in the appropriate column.
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FILING INSTRUCTIONS

Book B, Supplement No. 85

April 5, 2009
Remove these Add these
old pages new pages

Do not file this supplement until you confirm that
all prior supplements have been filed

3.304-2 to 3.304-3 3.304-2 to 3.304-3
3.350-5 to 3.350-6 3.350-5 to 3.350-6
3.350-9 to 3.350-10 3.350-9 to 3.350-10
3.382-1 o 3.384-1 3.382-1 to 3.384-1
3.750-1 to 3.752-1 3.750-1 to 3.752-1

Be sure to complete the
Supplement Filing Record (page B-5)

when you have finished filing this material.
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HIGHLIGHTS

Book B, Supplement No. 85
April §, 2009

Note: Where substantive changes are made in the text of regulations, the paragraphs of
Highlights sections are cited at the end of the relevant section of text. Thus, if you are reading
§3.263, you will see a note at the end of that section which reads: “Supplement Highlights
references—6(2).” This means that paragraph 2 of the Highlights section in Supplement No. 6
contains information about the changes made in §3.263. By keeping and filing the Highlights
sections, you will have a reference source explaining all substantive changes in the text of the
regulations.

Supplement frequency: This Book B (Adjudication) was originally supplemented four
times a year, in February, May, August, and November. Beginning 1 August 1995, supplements
will be issued every month during which a final rule addition or modification is made to the parts of
Title 38 covered by this book. Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:

1. On 18 March 2009, the VA published a final rule, effective that same date, to amend its
adjudication regulations regarding special monthly compensation and compensation for paired

organs, in order to incorporate relevant statutory provisions from the Dr. James Allen Veteran Vision
Equity Act of 2007. Changes:

¢ In §3.350, revised paragraph (e)(1)(iii); and
e In §3.383, revised paragraph (a)(1).

2. On 19 March 2009, the VA published a final rule, effective that same date, to amend its
adjudication regulations regarding entitlement to full concurrent receipt of military retired pay and
veterans disability compensation based on a VA determination of individual unemployability, in
order to implement §642 of the National Defense Authorization Act for Fiscal Year 2008 which
provides that veterans who are entitled to receive veterans disability compensation based on a VA
determination of individual unemployability are no longer subject to a phase-in period. Change:

o In §3.750, revised paragraphs (b)(1) and (c)(1)(i1); redesignated paragraph (c)(2) as
(¢)(3); and added a new paragraph (c)(2).

3. On 31 March 2009, the VA published a final rule, effective that same date, to adopt as final
an interim final rule affecting §3.304(f) that was originally published at 73 Fed. Reg. 64208 (29
October 2008).
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3.304-2 §3.304—Direct service connection; wartime and peacetime 3.304-2

(d) Combat. Satisfactory lay or other evidence that an injury or disease was incurred or
aggravated in combat will be accepted as sufficient proof of service connection if the evidence is
consistent with the circumstances, conditions or hardships of such service even though there is
no official record of such incurrence or aggravation. (Authority: 38 U.S.C. 1154(b))

(e) Prisoners of war. Where disability compensation is claimed by a former prisoner of
war, omission of history or findings from clinical records made upon repatriation is not
determinative of service connection, particularly if evidence of comrades in support of the
incurrence of the disability during confinement is available. Special attention will be given to any
disability first reported after discharge, especially if poorly defined and not obviously of
intercurrent origin. The circumstances attendant upon the individual veteran’s confinement and
the duration thereof will be associated with pertinent medical principles in determining whether
disability manifested subsequent to service is etiologically related to the prisoner of war
experience.

(f) Posttraumatic stress disorder. Service connection for posttraumatic stress disorder
requires medical evidence diagnosing the condition in accordance with §4.125(a) of this chapter;
a link, established by medical evidence, between current symptoms and an in-service stressor;
and credible supporting evidence that the claimed in-service stressor occurred. The following
provisions apply to claims for service connection of posttraumatic stress disorder diagnosed
during service or based on specified in-service stressors:

(1) If the evidence establishes a diagnosis of posttraumatic stress disorder during
service and the claimed stressor is related to that service, in the absence of clear and convincing
evidence to the contrary, and provided that the claimed stressor is consistent with the
circumstances, conditions, or hardships of the veteran’s service, the veteran’s lay testimony alone
may establish the occurrence of the claimed in-service stressor.

(2) If the evidence establishes that the veteran engaged in combat with the enemy
and the claimed stressor is related to that combat, in the absence of clear and convincing
evidence to the contrary, and provided that the claimed stressor is consistent with the
circumstances, conditions, or hardships of the veteran’s service, the veteran’s lay testimony alone
may establish the occurrence of the claimed in-service stressor.

(3) If the evidence establishes that the veteran was a prisoner-of-war under the
provisions of §3.1(y) of this part and the claimed stressor is related to that prisoner-of-war
experience, in the absence of clear and convincing evidence to the contrary, and provided that the
claimed stressor is consistent with the circumstances, conditions, or hardships of the veteran’s
service, the veteran’s lay testimony alone may establish the occurrence of the claimed in-service
stressor.

(4) If a posttraumatic stress disorder claim is based on in-service personal assault,
evidence from sources other than the veteran’s service records may corroborate the veteran’s
account of the stressor incident. Examples of such evidence include, but are not limited to:
records from law enforcement authorities, rape crisis centers, mental health counseling centers,
hospitals, or physicians; pregnancy tests or tests for sexually transmitted diseases; and statements
from family members, roommates, fellow service members, or clergy. Evidence of behavior
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3.304-3 §3.304—Direct service connection; wartime and peacetime 3.304-3

changes following the claimed assault is one type of relevant evidence that may be found in these
sources. Examples of behavior changes that may constitute credible evidence of the stressor
include, but are not limited to: a request for a transfer to another military duty assignment;
deterioration in work performance; substance abuse; episodes of depression, panic attacks, or
anxiety without an identifiable cause; or unexplained economic or social behavior changes. VA
will not deny a posttraumatic stress disorder claim that is based on in-service personal assault
without first advising the claimant that evidence from sources other than the veteran’s service
records or evidence of behavior changes may constitute credible supporting evidence of the
stressor and allowing him or her the opportunity to furnish this type of evidence or advise VA of
potential sources of such evidence. VA may submit any evidence that it receives to an
appropriate medical or mental health professional for an opinion as to whether it indicates that a
personal assault occurred. (Authority: 38 U.S.C. 501(a), 1154)

[26 FR 1580, Feb. 24, 1961, as amended at 31 FR 4680, Mar. 19, 1966; 39 FR 34530,
Sept. 26, 1974; 58 FR 29110, May 19, 1993; 64 FR 32808, June 18, 1999; 67 FR 10332, Mar. 7,
2002; 70 FR 23029, May 4, 2005; 73 FR 64210, Oct. 29, 2008; 74 FR 14491, Mar. 31, 2009] '

Supplement Highlights references: 7(9), 38(5), 51(2), 66(1), 83(2), 85(3).
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3.350-5 §3.350—Special monthly compensation ratings 3.350-5

(d) Ratings under 38 U.S.C. 1114(n). The special monthly compensation provided by 38
U.S.C. 1114(n) is payable for any of the conditions which follow: Amputation is a prerequisite
except for loss of use of both arms and blindness without light perception in both eyes. If a
prosthesis cannot be worn at the present level of amputation but could be applied if there were a
reamputation at a higher level, the requirements of this paragraph are not met; instead,
consideration will be given to loss of natural elbow or knee action.

(1) Anatomical loss or loss of use of both arms at a level or with complications,
preventing natural elbow action with prosthesis in place;

(2) Anatomical loss of both legs so near the hip as to prevent use of a prosthetic
appliance;

(3) Anatomical loss of one arm so near the shoulder as to prevent use of a
prosthetic appliance with anatomical loss of one leg so near the hip as to prevent use of a
prosthetic appliance;

(4) Anatomical loss of both eyes or blindness without light perception in both
eyes.

(e) Ratings under 38 US.C. 1114 (o).

(1) The special monthly compensation provided by 38 U.S.C. 1114(0) is payable
for any of the following conditions:

(i) Anatomical loss of both arms so near the shoulder as to prevent use of a
prosthetic appliance;

(ii) Conditions entitling to two or more of the rates (no condition being
considered twice) provided in 38 U.S.C. 1114(1) through (n);

(iii) Bilateral deafness rated at 60 percent or more disabling (and the
hearing impairment in either one or both ears is service connected) in combination with service-
connected blindness with bilateral visual acuity 20/200 or less.

(iv) Service-connected total deafness in one ear or bilateral deafness rated
at 40 percent or more disabling (and the hearing impairment in either one of both ears is service-
connected) in combination with service-connected blindness of both eyes having only light
perception or less.

(2) Paraplegia. Paralysis of both lower extremities together with loss of anal and
bladder sphincter control will entitle to the maximum rate under 38 U.S.C. 1114(0), through the
combination of loss of use of both legs and helplessness. The requirement of loss of anal and
bladder sphincter control is met even though incontinence has been overcome under a strict
regimen of rehabilitation of bowel and bladder training and other auxiliary measures.
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3.350-6 §3.350—Special monthly compensation ratings 3.350-6

(3) Combinations. Determinations must be based upon separate and distinct
disabilities. This requires, for example, that where a veteran who had suffered the loss or loss of
use of two extremities is being considered for the maximum rate on account of helplessness
requiring regular aid and attendance, the latter must be based on need resulting from pathology
other than that of the extremities. If the loss or loss of use of two extremities or being
permanently bedridden leaves the person helpless, increase is not in order on account of this
helplessness. Under no circumstances will the combination of “being permanently bedridden”
and “being so helpless as to require regular aid and attendance” without separate and distinct
anatomical loss, or loss of use, of two extremities, or blindness, be taken as entitling to the
maximum benefit. The fact, however, that two separate and distinct entitling disabilities, such as
anatomical loss, or loss of use of both hands and both feet, result from a common etiological
agent, for example, one injury or rheumatoid arthritis, will not preclude maximum entitlement.

(4) Helplessness. The maximum rate, as a result of including helplessness as one
of the entitling multiple disabilities, is intended to cover, in addition to obvious losses and
blindness, conditions such as the loss of use of two extremities with absolute deafness and nearly
total blindness or with severe multiple injuries producing total disability outside the useless
extremities, these conditions being construed as loss of use of two extremities and helplessness.

(f) Intermediate or next higher rate. An intermediate rate authorized by this paragraph
shall be established at the arithmetic mean, rounded to the nearest dollar, between the two rates
concerned. (Authority: 38 U.S.C. 1114 (p))

(1) Extremities.

(i) Anatomical loss or loss of use of one foot with anatomical loss or loss
of use of one leg at a level, or with complications preventing natural knee action with prosthesis
in place, shall entitle to the rate between 38 U.S.C. 1114(1) and (m).

(i1) Anatomical loss or loss of use of one foot with anatomical loss of one
leg so near the hip as to prevent use of prosthetic appliance shall entitle to the rate under 38
U.S.C. 1114(m).

(iii) Anatomical loss or loss of use of one foot with anatomical loss or loss
of use of one arm at a level, or with complications, preventing natural elbow action with
prosthesis in place, shall entitle to the rate between 38 U.S.C. 1114(1) and (m).

(iv) Anatomical loss or loss of use of one foot with anatomical loss or loss
of use of one arm so near the shoulder as to prevent use of a prosthetic appliance shall entitle to
the rate under 38 U.S.C. 1114(m).

(v) Anatomical loss or loss of use of one leg at a level, or with
complications, preventing natural knee action with prosthesis in place with anatomical loss of
one leg so near the hip as to prevent use of a prosthetic appliance, shall entitle to the rate between
38 U.S.C. 1114(m) and (n).

(No. 85 4/5/09)



3.350-9 §3.350—Special monthly compensation ratings 3.350-9

disability or disabilities independently ratable at 50 percent or more must be separate and distinct
and involve different anatomical segments or bodily systems from the conditions establishing
entitlement under 38 U.S.C. 1114(1) through (n) or the intermediate rate provisions outlined
above. The graduated ratings for arrested tuberculosis will not be utilized in this connection, but
the permanent residuals of tuberculosis may be utilized.

(4) Additional independent 100 percent ratings. In addition to the statutory rates
payable under 38 U.S.C. 1114(1) through (n) and the intermediate or next higher rate provisions
outlined above additional single permanent disability independently ratable at 100 percent apart
from any consideration of individual unemployability will afford entitlement to the next higher
statutory rate under 38 U.S.C. 1114 or if already entitled to an intermediate rate to the next higher
intermediate rate, but in no event higher than the rate for (o). In the application of this
subparagraph the single permanent disability independently ratable at 100 percent must be
separate and distinct and involve different anatomical segments or bodily systems from the
conditions establishing entitlement under 38 U.S.C. 1114(1) through (n) or the intermediate rate
provisions outlined above.

(1) Where the multiple loss or loss of use entitlement to a statutory or
intermediate rate between 38 U.S.C. 1114(1) and (o) is caused by the same etiological disease or
injury, that disease or injury may not serve as the basis for the independent 50 percent or 100
percent unless it is so rated without regard to the loss or loss of use.

(i) The graduated ratings for arrested tuberculosis will not be utilized in
this connection, but the permanent residuals of tuberculosis may be utilized.

(5) Three extremities. Anatomical loss or loss of use, or a combination of
anatomical loss and loss of use, of three extremities shall entitle a veteran to the next higher rate
without regard to whether that rate is a statutory rate or an intermediate rate. The maximum
monthly payment under this provision may not exceed the amount stated in 38 U.S.C. 1114(p).

(g) Inactive tuberculosis (complete arrest). The rating criteria for determining inactivity
of tuberculosis are set out in §3.375.

(1) For a veteran who was receiving or entitled to receive compensation for
tuberculosis on August 19, 1968, the minimum monthly rate is $67. This minimum special
monthly compensation is not to be combined with or added to any other disability compensation.

(2) For a veteran who was not receiving or entitled to receive compensation for
tuberculosis on August 19, 1968, the special monthly compensation authorized by paragraph
(g)(1) of this section is not payable.

(h) Special aid and attendance benefit; 38 US.C. 1114(r):

(1) Maximum compensation cases. A veteran receiving the maximum rate under
38 U.S.C. 1114 (o) or (p) who is in need of regular aid and attendance or a higher level of care is
entitled to an additional allowance during periods he or she is not hospitalized at United States
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3.350-10 §3.350—Special monthly compensation ratings 3.350-10

Government expense. (See §3.552(b)(2) as to continuance following admission for
hospitalization.) Determination of this need is subject to the criteria of §3.352. The regular or
higher level aid and attendance allowance is payable whether or not the need for regular aid and
attendance or a higher level of care was a partial basis for entitlement to the maximum rate under
38 U.S.C. 1114(0) or (p), or was based on an independent factual determination.

(2) Entitlement to compensation at the intermediate rate between 38 U.S.C.
1114(n) and (o) plus special monthly compensation under 38 U.S.C. 1114(k). A veteran receiving
compensation at the intermediate rate between 38 U.S.C. 1114(n) and (o) plus special monthly
compensation under 38 U.S.C. 1114(k) who establishes a factual need for regular aid and
attendance or a higher level of care, is also entitled to an additional allowance during periods he
or she is not hospitalized at United States Government expense. (See §3.552(b)(2) as to
continuance following admission for hospitalization.) Determination of the factual need for aid
and attendance is subject to the criteria of §3.352.

(3) Amount of the allowance. The amount of the additional allowance payable to a
veteran in need of regular aid and attendance is specified in 38 U.S.C. 1114(r)(1). The amount of
the additional allowance payable to a veteran in need of a higher level of care is specified in 38
U.S.C. 1114(r)(2). The higher level aid and attendance allowance authorized by 38 U.S.C.
1114(r)(2) is payable in lieu of the regular aid and attendance allowance authorized by 38 U.S.C.
1114(r)(1).

(i) Total plus 60 percent, or housebound;, 38 U.S.C. 1114(s). The special monthly
compensation provided by 38 U.S.C. 1114(s) is payable where the veteran has a single service-
connected disability rated as 100 percent and:

(1) Has additional service-connected disability or disabilities independently
ratable at 60 percent, separate and distinct from the 100 percent service-connected disability and
involving different anatomical segments or bodily systems, or

(2) Is permanently housebound by reason of service-connected disability or
disabilities. This requirement is met when the veteran is substantially confined as a direct result
of service-connected disabilities to his or her dwelling and the immediate premises or, if
institutionalized, to the ward or clinical areas, and it is reasonably certain that the disability or
disabilities and resultant confinement will continue throughout his or her lifetime.

[26 FR 1587, Feb. 24, 1961, as amended at 27 FR 4739, May 18, 1962; 28 FR 1587, Feb.
20, 1963; 28 FR 5671, June 11, 1963; 40 FR 54245, Nov. 21, 1975; 45 FR 25392, Apr. 15, 1980;
46 FR 47541, Sept. 29, 1981; 48 FR 41161, Sept. 14, 1983; 49 FR 47003, Nov. 30 1984; 54 FR
34981, Aug. 23, 1989; 60 FR 12886, Mar. 9, 1995; 67 FR 6873, Feb. 14, 2002; 68 FR 55467,
Sept. 26, 2003; 74 FR 11483, Mar. 18, 2009]

Supplement Highlights references: 15(1), 50(2), 60(1), 85(1).
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3.382-1 §3.382—[Removed and reserved] 3.382-1

§3.382 [Removed and reserved]

[26 FR 1592, Feb. 24, 1961, as amended at 44 ¥R 22720, Apr. 17, 1979; removed and
reserved at 64 FR 30393, June 8, 1999]

Supplement Highlights reference: 38(2)

(No. 38 6/25/99)



3.383-1 §3.383—Special consideration for paired organs and extremities 3.383-1

§3.383 Special consideration for paired organs and extremities.

(a) Entitlement criteria. Compensation is payable for the combinations of service-
connected and nonservice-connected disabilities specified in paragraphs (a)(1) through (a)(5) of
this section as if both disabilities were service-connected, provided the nonservice-connected
disability is not the result of the veteran’s own willful misconduct.

(1) Impairment of vision in one eye as a result of service-connected disability and
impairment of vision in the other eye as a result of non-service-connected disability and

(i) The impairment of vision in each eye is rated at a visual acuity of
20/200 or less; or

(i1) The peripheral field of vision for each eye is 20 degrees or less.

(2) Loss or loss of use of one kidney as a result of service-connected disability and
involvement of the other kidney as a result of nonservice-connected disability.

(3) Hearing impairment in one ear compensable to a degree of 10 percent or more
as a result of service-connected disability and hearing impairment as a result of nonservice-
connected disability that meets the provisions of §3.385 in the other ear.

(4) Loss or loss of use of one hand or one foot as a result of service-connected
disability and loss or loss of use of the other hand or foot as a result of nonservice-connected
disability.

(5) Permanent service-connected disability of one lung, rated 50 percent or more
disabling, in combination with a nonservice-connected disability of the other lung.

(b) Effect of judgment or settlement.

(1) If a veteran receives any money or property of value pursuant to an award in a
judicial proceeding based upon, or a settlement or compromise of, any cause of action for
damages for the nonservice-connected disability which established entitlement under this section,
the increased compensation payable by reason of this section, shall not be paid for any month
following the month in which any such money or property is received until such time as the total
amount of such increased compensation that would otherwise have been payable equals the total
of the amount of any such money received and the fair market value of any such property
received. The provisions of this paragraph do not apply, however, to any portion of such
increased compensation payable for any period preceding the end of the month in which such
money or property of value was received.

(2) With respect to the disability combinations specified in paragraphs (a)(1),

(a)(2), (2)(3) and (a)(5) of this section, the provisions of this paragraph apply only to awards of
increased compensation made on or after October 28, 1986.

(No. 85 4/5/09)



3.383-2 §3.383—Special consideration for paired organs and extremities 3.383-2

(c) Social security and workers’ compensation. Benefits received under social security or
workers’ compensation are not subject to recoupment under paragraph (b) of this section even
though such benefits may have been awarded pursuant to a judicial proceeding.

(d) Veteran’s duty to report. Any person entitled to increased compensation under this
section shall promptly report to VA the receipt of any money or property received pursuant to a
judicial proceeding based upon, or a settlement or compromise of, any cause of action or other
right of recovery for damages for the nonservice-connected loss or loss of use of the impaired
extremity upon which entitlement under this section is based. The amount to be reported is the
total of the amount of money received and the fair market value of property received. Expenses
incident to recovery, such as attorneys’ fees, may not be deducted from the amount to be
reported. (Authority: 38 U.S.C. 501(a), 1160)

Cross-References: §3.385 Disability due to impaired hearing; §4.85 Evaluation of hearing
impairment.

[53 FR 23236, June 21, 1988, as amended at 69 FR 48149, Aug. 9, 2004; 74 FR 11483,
Mar. 18, 2009]

Supplement Highlights references: 63(2), 85(1).
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3.384-1 §3.384—Psychosis 3.384-1

§3.384 Psychosis.

For purposes of this part, the term “psychosis” means any of the following disorders
listed in Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision,
of the American Psychiatric Association (DSM-IV-TR):

(a) Brief Psychotic Disorder;

(b) Delusional Disorder;

(c) Psychotic Disorder Due to General Medical Condition;

(d) Psychotic Disorder Not Otherwise Specified;

(e) Schizoaffective Disordér;

(f) Schizophrenia;

(g) Schizophreniform Disorder;

(h) Shared Psychotic Disorder; and

) (1) Substance-Induced Psychotic Disorder. (Authority: 38 U.S.C. 501(a), 1101, 1112(a)

and (b))

[71 FR 42760, July 28, 2006]

Supplement Highlights reference: 72(1)

(No. 72 8/25/06)



3.750-1 §3.750—Entitlement to concurrent receipt of military retired pay and disability compensation 3.750-1

Retirement

3.750 Entitlement to concurrent receipt of military retired pay

and disability COMPENSAtION. .......cceciiirererieirieceineere et 3.750-1
3.751 Statutory awards; retired SErvice Personmel.........ccoviveeeeeerieiueeresenieeeeeeiseereneense 3.751-1
3.752 [Reserved]
3.753  Public Health SEIVICE ....ccccivveiiiirirriiiiieseise ettt et ste e s s ne et sae et b e ereaneas 3.753-1
3.754 Emergency officers’ retirement PaAY........ccccvvvvivrieriiicienniirenceisiieseeessesereessesssssssennns 3.754-1

§3.750 Entitlement to concurrent receipt of military retired pay and disability
compensation.

() Definition of military retired pay. For the purposes of this part, military retired pay is
payment received by a veteran that is classified as retired pay by the Service Department,
including retainer pay, based on the recipient’s service as a member of the Armed Forces or as a
commissioned officer of the Public Health Service, the Coast and Geodetic Survey, the
Environmental Science Services Administration, or the National Oceanic and Atmospheric
Administration.

(b) Payment of both military retired pay and disability compensation or improved
pension.

(1) Compensation. Subject to paragraphs (b)(2) and (b)(3) of this section, a
veteran who is entitled to military retired pay and disability compensation for a service-connected
disability rated 50 percent or more, or a combination of service-connected disabilities rated 50
percent or more, under the schedule for rating disabilities (38 CFR part 4, subpart B), is entitled
to receive both payments subject to the phase-in period described in paragraph (c) of this section.

(2) Chapter 61 disability retirees retiring with 20 or more years of service.
Disability retired pay payable under 10 U.S.C. Chapter 61 to a veteran with 20 or more years of
creditable service may be paid concurrently with disability compensation to a qualifying veteran
subject to the following:

(i) Any waiver required during the phase-in period under paragraph
(c)(1)(ii) of this section; and

(ii) if the veteran’s disability retired pay exceeds the amount of retired pay
the veteran would have received had the veteran retired based on length of service, the veteran
must waive that excess amount of disability retired pay in order to receive VA disability
compensation.

(3) Chapter 61 disability retirees retiring with less than 20 years of service.

Veterans who receive disability retired pay under 10 U.S.C. Chapter 61 with less than 20 years of
creditable service are not eligible for concurrent receipt.
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3.750-2 §3.750—Entitlement to concurrent receipt of military retired pay and disability compensation 3.750-2

(4) Improved Pension. A veteran may receive improved pension and military
retired pay at the same time without having to waive military retired pay. However, in
determining entitlement to improved pension, VA will treat military retired pay in the same
manner as countable income from other sources.

(c) Waiver.
(1) When a waiver is necessary.

(i) A waiver of military retired pay is necessary in order to receive
disability compensation when a veteran is eligible for both military retired pay and disability
compensation but is not eligible under paragraphs (b)(1) or (b)(2) of this section to receive both
benefits at the same time.

(i1) Except as provided in paragraph (c)(2) of this section, all veterans who
are eligible to receive both military retired pay and disability compensation at the same time
under paragraphs (b)(1) or (b)(2) of this section must file a waiver in order to receive the
maximum allowable amount of disability compensation during the phase-in period. The phase-in
period ends on December 31, 2013. After the phase-in period, veterans retired under 10 U.S.C.
chapter 61 who are eligible for concurrent receipt must still file a waiver under the circumstances
described in paragraph (b)(2)(i1) of this section.

(2) When a waiver is not necessary. Unless paragraph (b)(2)(ii) of this section
applies, veterans who are entitled to receive disability compensation based on a VA
determination of individual unemployability as well as veterans rated 100-percent disabled under
the VA schedule for rating disabilities need not file waivers of military retired pay. The phase-in
period does not apply to this group of veterans.

(3) How to file a waiver of military retired pay. A veteran may request a waiver of
military retired pay in any written, signed statement, including a VA form, which reflects a desire
to waive all or some military retired pay. The statement must be submitted to VA or to the
Federal agency that pays the veteran’s military retired pay. VA will treat as a waiver an
application for VA compensation filed by a veteran who is entitled to military retired pay.

(d) Elections and the right to reelect either benefit.

(1) A veteran who has filed a waiver of military retired pay under this section has
elected to receive disability compensation. A veteran may reelect between benefits covered by
this section at any time by submitting a written, signed statement to VA or to the Federal agency
that pays the veteran’s military retired pay.

(2) An election filed within 1 year from the date of notification of Department of
Veterans Affairs entitlement will be considered as “timely filed” for effective date purposes. See
§3.401(e)(1). If the veteran is incompetent, the 1-year period will begin on the date that
notification is sent to the next friend or fiduciary. In initial determinations, elections may be

applied retroactively if the claimant was not advised of his or her right of election and its effect.
(Authority: 38 U.S.C. 5304(a), 5305)

(No. 85 4/5/09)



3.750-3 §3.750—Entitlement to concurrent receipt of military retired pay and disability compensation 3.750-3

[29 FR 12260, Aug. 27, 1964, and 36 FR 5341, Mar. 20, 1971, as amended at 41 FR
53797, Dec. 9, 1976; 46 FR 47543, Sept. 29, 1981; 71 FR 67061, Nov. 20, 2006; 74 FR 11647,
Mar. 19, 2009]

Supplement Highlights references: 74(2), 85(2).

Cross reference: Concurrent benefits and elections; general. See §3.700.
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3.751-1 §3.751—Statutory awards; retired service personnel 3.752-1
§3.752—[Reserved]

§3.751 Statutory awards; retired service personnel.

Retired Regular and Reserve officers and enlisted personnel are not entitled to statutory
awards of disability compensation from the Department of Veterans Affairs in addition to their
retirement pay. However, under §3.750(c), eligible persons may waive an amount equal to the

basic disability compensation and any statutory award otherwise payable by the Department of
Veterans Affairs.

[41 FR 53797, Dec. 9, 1976]

§3.752 [Reserved]

(Original 8/15/91)



