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GENERAL INSTRUCTIONS 
 

 

 

Custom Federal Regulations Service™ 

 

 

Supplemental Materials for Book A 
 

Code of Federal Regulations 
 

Title 38, Parts 0, 1, 2, 12, 14-16, 18-20, 25-26, 38-45, 48-49, 74-75 
 

General 
 

 

Veterans Benefits Administration 

 
Supplement No. 102 

 
5 November 2011 

 
Covering the period of Federal Register issues 

through November 3, 2011 
 
 
 
 
 

 When Book A was originally prepared, it was current through final 
regulations published in the Federal Register of 21 April 1992.  These supplemental 
materials are designed to keep your regulations up to date.  You should file the 
attached pages immediately, and record the fact that you did so on the Supplement 

Filing Record which begins on page A-8 of Book A, General.   
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  To ensure accuracy and timeliness of your materials,  

  it is important that you follow these simple procedures: 
 
 1. Always file your supplemental materials immediately upon receipt.  
 
 2. Before filing, always check the Supplement Filing Record (page A-8) to 
be sure that all prior supplements have been filed.  If you are missing any 
supplements, contact the Veterans Benefits Administration at the address 
listed on page A-2. 
 
 3. After filing, enter the relevant information on the Supplement Filing 
Record sheet (page A-8)—the date filed, name/initials of filer, and date 
through which the Federal Register is covered. 
 
 4. If as a result of a failure to file, or an undelivered supplement, you have 
more than one supplement to file at a time, be certain to file them in 
chronological order, lower number first.    
 
 5. Always retain the filing instructions (simply insert them at the back of 
the book) as a backup record of filing and for reference in case of a filing 
error. 
 
 6. Be certain that you permanently discard any pages indicated for 
removal in the filing instructions in order to avoid confusion later. 
 

 
 
 
 To execute the filing instructions, simply remove and throw away  the 
pages listed under Remove These Old Pages, and replace them in each case with the 
corresponding pages from this supplement listed under Add These New Pages.  
Occasionally new pages will be added without removal of any old material 
(reflecting new regulations), and occasionally old pages will be removed without 
addition of any new material (reflecting rescinded regulations)—in these cases the 
word None will appear in the appropriate column.   
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FILING INSTRUCTIONS 
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November 5, 2011 

 
 Remove these Add these Section(s) 

  old pages new pages Affected 
 

Do not file this supplement until you confirm that  

all prior supplements have been filed 
 

 

 1.460-6 to 1.461-3 1.460-6 to 1.461-3      §§1.461 

 

  

 

Be sure to complete the  

Supplement Filing Record (page A-8)  

when you have finished filing this material. 
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HIGHLIGHTS 
 

 

Book A, Supplement No. 102 

November 5, 2011 

 
 Supplement Highlights references: Where substantive changes are made in the text of 

regulations, the paragraphs of Highlights sections are cited at the end of the relevant section of text. 

Thus, if you are reading §3.263, you will see a note at the end of that section which reads: 

“Supplement Highlights references—6(2).” This means that paragraph 2 of the Highlights section in 

Supplement No. 6 contains information about the changes made in §3.263. By keeping and filing the 

Highlights sections, you will have a reference source explaining all substantive changes in the text of 

the regulations. 
 

 Supplement frequency: This Book A (General) was originally supplemented twice a year, 

in April and October. Beginning 1 August 1995, supplements will be issued every month during 

which a final rule addition or modification is made to the parts of Title 38 covered by this book. 

Supplements will be numbered consecutively as issued. 

 

 

Modifications in this supplement include the following: 
 

 1. On 20 October 2011, the VA published an interim final rule, effective that same day, 

to amend the applicability of certain VA regulations that restrict the disclosure of certain medical 

information to the Department of Defense (DoD). Changes: 

• In §1.461, revised paragraph (c)(1). 
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(No. 98 3/5/11)                    
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1.461-1 §1.461—Applicability   1.461-1 

(No. 102  11/5/11)                    

§1.461  Applicability. 
 

(a) General.  

 

(1) Restrictions on disclosure. The restrictions on disclosure in these regulations 

apply to any information whether or not recorded, which: 

 

(i) Would identify a patient as an alcohol or drug abuser, an individual 

tested for or infected with the human immunodeficiency virus (HIV), hereafter referred to as 

HIV, or an individual with sickle cell anemia, either directly, by reference to other publicly 

available information, or through verification of such an identification by another person; and 

 

(ii) Is provided or obtained for the purpose of treating alcohol or drug 

abuse, infection with the HIV, or sickle cell anemia, making a diagnosis for that treatment, or 

making a referral for that treatment as well as for education, training, evaluation, rehabilitation 

and research program or activity purposes. 

 

(2) Restriction on use. The restriction on use of information to initiate or 

substantiate any criminal charges against a patient or to conduct any criminal investigation of a 

patient applies to any information, whether or not recorded, which is maintained for the purpose 

of treating drug abuse, alcoholism or alcohol abuse, infection with the HIV, or sickle cell anemia, 

making a diagnosis for that treatment, or making a referral for that treatment as well as for 

education, training, evaluation, rehabilitation, and research program or activity purposes. 

 

(b) Period covered as affecting applicability. The provisions of §§1.460 through 1.499 of 

this part apply to records of identity, diagnosis, prognosis, or treatment pertaining to any given 

individual maintained over any period of time which, irrespective of when it begins, does not end 

before March 21, 1972, in the case of diagnosis or treatment for drug abuse; or before May 14, 

1974, in the case of diagnosis or treatment for alcoholism or alcohol abuse; or before September 

1, 1973, in the case of testing, diagnosis or treatment of sickle cell anemia; or before May 20, 

1988, in the case of testing, diagnosis or treatment for an infection with the HIV. 

 

(c) Exceptions. 

 

(1) Department of Veterans Affairs and Armed Forces. The restrictions on 

disclosure in §§1.460 through 1.499 of this part do not apply to communications of information 

between or among those components of VA who have a need for the information in connection 

with their duties in the provision of health care, adjudication of benefits, or in carrying out 

administrative responsibilities related to those functions, including personnel of the Office of the 

Inspector General who are conducting audits, evaluations, healthcare inspections, or non-patient 

investigations, or between such components and the Armed Forces. Information obtained by VA 

components under these circumstances may be disclosed outside of VA to prosecute or 

investigate a non-patient only in accordance with §1.495 of this part. Similarly, the restrictions 

on disclosure in §§1.460 through 1.499 of this part do not apply to communications of 

information to the Department of Justice or U.S. Attorneys who are providing support in civil 

litigation or possible litigation involving VA. 

 



1.461-2 §1.461—Applicability   1.461-2 

(No. 102  11/5/11)                    

(2) Contractor. The restrictions on disclosure in §§1.460 through 1.499 of this 

part do not apply to communications between VA and a contractor of information needed by the 

contractor to provide his or her services. 

 

(3) Crimes on VA premises or against VA personnel. The restrictions on 

disclosure and use in §§1.460 through 1.499 of this part do not apply to communications from 

VA personnel to law enforcement officers which: 

 

(i) Are directly related to a patient’s commission of a crime on the 

premises of the facility or against personnel of VA or to a threat to commit such a crime; and 

(ii) Are limited to the circumstances of the incident, including the patient 

status of the individual committing or threatening to commit the crime, that individual’s name 

and address to the extent authorized by 38 U.S.C. 5701(f)(2), and that individual’s last known 

whereabouts. 

 

(4) Undercover agents and informants. 

 

(i) Except as specifically authorized by a court order granted under §1.495 

of this part, VA may not knowingly employ, or admit as a patient, any undercover agent or 

informant in any VA drug abuse, alcoholism or alcohol abuse, HIV infection, or sickle cell 

anemia treatment program. 

 

(ii) No information obtained by an undercover agent or informant, whether 

or not that undercover agent or informant is placed in a VA drug abuse, alcoholism or alcohol 

abuse, HIV infection, or sickle cell anemia treatment program pursuant to an authorizing court 

order, may be used to criminally investigate or prosecute any patient unless authorized pursuant 

to the provisions of §1.494 of this part.  

 

(iii) The enrollment of an undercover agent or informant in a treatment 

unit shall not be deemed a violation of this section if the enrollment is solely for the purpose of 

enabling the individual to obtain treatment for drug or alcohol abuse, HIV infection, or sickle cell 

anemia. 

 

(d) Applicability to recipients of information. 

 

(1) Restriction on use of information. In the absence of a proper §1.494 court 

order, the restriction on the use of any information subject to §§1.460 through 1.499 of this part 

to initiate or substantiate any criminal charges against a patient or to conduct any criminal 

investigation of a patient applies to any person who obtains that information from VA, regardless 

of the status of the person obtaining the information or of whether the information was obtained 

in accordance with §§1.460 through 1.499 of this part. This restriction on use bars, among other 

things, the introduction of that information as evidence in a criminal proceeding and any other 

use of the information to investigate or prosecute a patient with respect to a suspected crime. 

Information obtained by undercover agents or informants (see paragraph (c) of this section) or 

through patient access (see §1.469 of this part) is subject to the restriction on use.  

 



1.461-3 §1.461—Applicability   1.461-3 

(No. 102  11/5/11)                    

(2) Restrictions on disclosures-third-party payers and others. The restrictions on 

disclosure in §§1.460 through 1.499 of this part apply to third-party payers and persons who, 

pursuant to a consent, receive patient records directly from VA and who are notified of the 

restrictions on redisclosure of the records in accordance with §1.476 of this part.  (Authority: 38 

U.S.C. 7332(e) and 7334) 

 

 

 [60 FR 63929, Dec. 13, 1995, as amended at 76 FR 65135, Oct. 20, 2011] 
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