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GENERAL INSTRUCTIONS

Custom Federal Regulations Service™
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Supplement No. 62

25 July 2004

Covering the period of Federal Register issues

through July 23, 2004


When Book B was originally prepared, it was current through final regulations published in the Federal Register of 9 August 1991.  These supple​mental materials are designed to keep your regulations up to date.  You should file the attached pages immediately, and record the fact that you did so on the Supplement Filing Record which begins on page B-5 of Book B, Adjudication.  



To ensure accuracy and timeliness of your materials, 



it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt. 


2. Before filing, always check the Supplement Filing Record (page B-5) to be sure that all prior supplements have been filed.  If you are missing any supple​ments, contact the Veterans Benefits Administration at the address listed on page B-4.


3. After filing, enter the relevant information on the Supplement Filing Record sheet (page B-5)—the date filed, name/initials of filer, and date through which the Federal Register is covered.


4. If as a result of a failure to file, or an undelivered supplement, you have more than one supplement to file at a time, be certain to file them in chronological order, lower number first.   


5. Always retain the filing instructions (simply insert them at the back of the book) as a backup record of filing and for reference in case of a filing error.


6. Be certain that you permanently discard any pages indicated for removal in the filing instructions in order to avoid confusion later.


To execute the filing instructions, simply remove and throw away  the pages listed under Remove These Old Pages, and replace them in each case with the corres​pond​ing pages from this supplement listed under Add These New Pages.  Occasionally new pages will be added without removal of any old material (reflecting new regulations), and occasionally old pages will be removed with​out addition of any new material (reflecting rescinded regulations)—in these cases the word None will appear in the appropriate column.  

FILING INSTRUCTIONS

Book B, Supplement No. 62

July 25, 2004



Remove these
Add these
Section(s)

 
old pages
new pages
Affected
Do not file this supplement until you confirm that 

all prior supplements have been filed


3.1-3 to 3.1-6
3.1-3 to 3.1-6
§3.1


3.309-7 to 3.309-8
3.309-7 to 3.309-8
§3.309

Be sure to complete the 

Supplement Filing Record (page B-5) 

when you have finished filing this material.

HIGHLIGHTS

Book B, Supplement No. 62

July 25, 2004


Note: Where substantive changes are made in the text of regulations, the paragraphs of Highlights sections are cited at the end of the relevant section of text. Thus, if you are reading §3.263, you will see a note at the end of that section which reads: “Supplement Highlights references—6(2).” This means that paragraph 2 of the Highlights section in Supplement No. 6 contains information about the changes made in §3.263. By keeping and filing the Highlights sections, you will have a reference source explaining all substantive changes in the text of the regulations.


Supplement frequency: This Book B (Adjudication) was originally supplemented four times a year, in February, May, August, and November. Beginning 1 August 1995, supplements will be issued every month during which a final rule addition or modification is made to the parts of Title 38 covered by this book. Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:


1. On 8 June 2004, the VA published a final rule to change the effective date of a rule originally published on 8 May 2001 (66 Fed. Reg. 23166) which added diabetes mellitus type 2 to the list of diseases in §3.309(e) that are presumed to be due to exposure to herbicides used in Vietnam. Change:



· The effective date of the rule is changed from 9 July 2001 (per the original publication) to 8 May 2001.


2. On 19 July 2004, the VA published an interim final rule, effective that same date, to amend the VBA’s adjudication regulations concerning the definition of date of receipt by authorizing the Under Secretary for Benefits to establish exceptions to the general rule when a natural or man-made event interferes with the channels through which VBA ordinarily receives correspondence, resulting in extended delays in receipt of claims, information or evidence from claimants served by VBA. Change:



· In §3.1, revised paragraph (r).

(i) “State” means each of the several States, Territories and possessions of the United States, the District of Columbia, and Commonwealth of Puerto Rico.


(j) “Marriage” means a marriage valid under the law of the place where the parties resided at the time of marriage, or the law of the place where the parties resided when the right to benefits accrued.  (Authority: 38 U.S.C. 103(c))


(k) “Service-connected” means, with respect to disability or death, that such disability was incurred or aggravated, or that the death resulted from a disability incurred or aggravated, in line of duty in the active military, naval, or air service.


(l) “Nonservice-connected” means, with respect to disability or death, that such disability was not incurred or aggravated, or that the death did not result from a disability incurred or aggravated, in line of duty in the active military, naval, or air service.


(m) “In line of duty” means an injury or disease incurred or aggravated during a period of active military, naval, or air service unless such injury or disease was the result of the veteran’s own willful misconduct or, for claims filed after October 31, 1990, was a result of his or her abuse of alcohol or drugs. A service department finding that injury, disease or death occurred in line of duty will be binding on the Department of Veterans Affairs unless it is patently inconsistent with the requirements of laws administered by the Department of Veterans Affairs. Requirements as to line of duty are not met if at the time the injury was suffered or disease contracted the veteran was:



(1) Avoiding duty by desertion, or was absent without leave which materially interfered with the performance of military duty.



(2) Confined under a sentence of court-martial involving an unremitted dishonorable discharge.



(3) Confined under sentence of a civil court for a felony as determined under the laws of the jurisdiction where the person was convicted by such court.  (Authority: 38 U.S.C. 105)




Note: See §3.1(y)(2)(iii) for applicability of “in line of duty” in 



determining former prisoner of war status.


(n) “Willful misconduct” means an act involving conscious wrongdoing or known prohibited action. A service department finding that injury, disease or death was not due to misconduct will be binding on the Department of Veterans Affairs unless it is patently inconsistent with the facts and the requirements of laws administered by the Department of Veterans Affairs.



(1) It involves deliberate or intentional wrongdoing with knowledge of or wanton and reckless disregard of its probable consequences.



(2) Mere technical violation of police regulations or ordinances will not per se constitute willful misconduct.



(3) Willful misconduct will not be determinative unless it is the proximate cause of injury, disease or death. (See §§3.301, 3.302)


(o) “Political subdivision of the United States” includes the jurisdiction defined as a State in paragraph (i) of this section, and the counties, cities or municipalities of each.


(p) “Claim”—“Application” means a formal or informal communication in writing requesting a determination of entitlement or evidencing a belief in entitlement, to a benefit.


(q) “Notice” means written notice sent to a claimant or payee at his or her latest address of record.


(r) “Date of receipt” means the date on which a claim, information or evidence was received in the Department of Veterans Affairs, except as to specific provisions for claims or evidence received in the State Depart​ment (§3.108), or in the Social Security Administration (§3.153, §3.201), or Department of Defense as to initial claims filed at or prior to separation. However, the Under Secretary for Benefits may establish, by notice published in the Federal Register, exceptions to this rule, using factors such as postmark or the date the claimant signed the correspondence, when he or she determines that a natural or man-made interference with the normal channels through which the Veterans Benefits Administration ordinarily receives correspondence has resulted in one or more Veterans Benefits Administration offices experiencing extended delays in receipt of claims, information, or evidence from claimants served by the affected office or offices to an extent that, if not addressed, would adversely affect such claimants through no fault of their own.  (Authority: 38 U.S.C. 501(a), 512(a), 5110)


(s) “On the borders thereof” means, with regard to service during the Mexican border period, the States of Arizona, California, New Mexico, and Texas, and the nations of Guatemala and British Honduras.  (Authority: 38 U.S.C. 101(30))


(t) “In the waters adjacent thereto” means, with regard to service during the Mexican border period, the waters (including the islands therein) which are within 750 nautical miles (863 statute miles) of the coast of the mainland of Mexico.  (Authority: 38 U.S.C. 101(30))


(u) “Section 306 pension” means those disability and death pension programs in effect on December 31, 1978, which arose out of Pub. L. 86-211; 73 Stat. 432.


(v) “Old-Law pension” means the disability and death pension programs that were in effect on June 30, 1960. Also known as protected pension, i.e. protected under section 9(b) of the Veteran’s Pension Act of 1959 (Pub. L. 86-211; 73 Stat. 432).


(w) “Improved pension” means the disability and death pension programs becoming effective January 1, 1979, under authority of Pub. L. 95-588; 92 Stat. 2497.


(x) “Service pension” is the name given to Spanish-American War pension. It is referred to as a service pension because entitlement is based solely on service without regard to nonservice-connected disability, income and net worth.  (Authority: 38 U.S.C. 1512, 1536)


(y) Former prisoner of war. The term “former prisoner of war” means a person who, while serving in the active military, naval or air service, was forcibly detained or interned in the line of duty by an enemy or foreign government, the agents of either, or a hostile force.



(1) Decisions based on service department findings. The Department of Veterans Affairs shall accept the findings of the appropriate service department that a person was a prisoner of war during a period of war unless a reasonable basis exists for questioning it. Such findings shall be accepted only when detention or internment is by an enemy government or its agents.



(2) Other decisions. In all other situations, including those in which the Department of Veterans Affairs cannot accept the service department findings, the following factors shall be used to determine prisoner of war status:




(i) Circumstances of detention or internment. To be considered a former prisoner of war, a serviceperson must have been forcibly detained or interned under circumstances comparable to those under which persons generally have been forcibly detained or interned by enemy governments during periods of war. Such circumstances include, but are not limited to, physical hardships or abuse, psychological hardships or abuse, malnutrition, and unsanitary conditions. Each individual member of a particular group of detainees or internees shall, in the absence of evidence to the contrary, be considered to have experienced the same circumstances as those experienced by the group.




(ii) Reason for detainment or internment. The reason for which a serviceperson was detained or interned is immaterial in determining POW status, except that a serviceperson who is detained or interned by a foreign government for an alleged violation of its laws is not entitled to be considered a former POW on the basis of that period of detention or internment, unless the charges are a sham intended to legitimize the period of detention or internment.



(3) Central Office approval. The Director of the Compensation and Pension Service, VA Central Office, shall approve all VA regional office determinations establishing or denying POW status, with the exception of those service department determinations accepted under paragraph (y)(1) of this section.



(4) In line of duty. The Department of Veterans Affairs shall consider that a serviceperson was forcibly detained or interned in line of duty unless the evidence of record discloses that forcible detainment or internment was the proximate result of the serviceperson’s own willful misconduct. 



(5) Hostile force. The term “hostile force” means any entity other than an enemy or foreign government or the agents of either whose actions are taken to further or enhance anti-American military, political or economic objectives or views or to attempt to embarrass the United States.  (Authority: 38 U.S.C. 101(32))


(z) “Nursing home” means:



(1) Any extended care facility which is licensed by a State to provide skilled or intermediate-level nursing care,



(2) A nursing home care unit in a State veterans’ home which is approved for payment under 38 U.S.C. 1742, or



(3) A Department of Veterans Affairs Nursing Home Care Unit.


(aa) “Fraud”:



(1) As used in 38 U.S.C. 103 and implementing regulations, fraud means an intentional misrepresentation of fact, or the intentional failure to disclose pertinent facts, for the purpose of obtaining, or assisting an individual to obtain an annulment or divorce, with knowledge that the misrepresentation or failure to disclose may result in the erroneous granting of an annulment or divorce; and  (Authority: 38 U.S.C. 210(c))



(2) As used in 38 U.S.C. 110 and 359 and implementing regulations, fraud means an intentional misrepresentation of fact, or the intentional failure to disclose pertinent facts, for the purpose of obtaining or retaining, or assisting an individual to obtain or retain, eligibility for Department of Veterans Affairs benefits, with knowledge that the misrepresentation or failure to disclose may result in the erroneous award or retention of such benefits.  (Authority: 38 U.S.C. 501(a))


[26 FR 1563, Feb. 24, 1961, as amended at 27 FR 4023, Apr. 27, 1962; 27 FR 11886, Dec. 1, 1962; 28 FR 320, Jan. 11, 1963; 32 FR 6840, May 4, 1967; 36 FR 5341, Mar. 20, 1971; 36 FR 8445, May 6, 1971; 40 FR 16064, Mar. 3, 1975; 44 FR 45931, Aug. 6, 1979; 47 FR 38122, Aug. 30, 1982; 48 FR 38821, Aug. 26, 1983; 54 FR 31828, Aug. 2, 1989; 54 FR 34981, Aug. 23, 1989; 55 FR 8141, Mar. 7, 1990; 56 FR 19579, Apr. 20, 1991; 60 FR 27408, May 24, 1995; 61 FR 56627, Nov. 4, 1996; 69 FR 42880, July 19, 2004]


Cross-References:  Pension. See §3.3.  Compensation. See §3.4.  Dependency and indemnity compensation. See §3.5.  Preservation of disability ratings. See §3.951. Service-connection. See §3.957.


Supplement Highlights references:  16(1), 24(2), 62(2).


Adult fibrosarcoma


Dermatofibrosarcoma protuberans


Malignant fibrous histiocytoma


Liposarcoma


Leiomyosarcoma


Epithelioid leiomyosarcoma (malignant leiomyoblastoma)


Rhabdomyosarcoma 


Ectomesenchymoma


Angiosarcoma (hemangiosarcoma and lymphangiosarcoma)


Proliferating (systemic) angioendotheliomatosis


Malignant glomus tumor


Malignant hemangiopericytoma


Synovial sarcoma (malignant synovioma)


Malignant giant cell tumor of tendon sheath

Malignant schwannoma, including malignant schwannoma with rhabdomyoblastic differentiation (malignant Triton tumor), glandular and epithelioid 
malignant schwannomas


Malignant mesenchymoma


Malignant granular cell tumor 


Alveolar soft part sarcoma


Epithelioid sarcoma


Clear cell sarcoma of tendons and aponeuroses


Extraskeletal Ewing’s sarcoma


Congenital and infantile fibrosarcoma


Malignant ganglioneuroma

Note 2: For purposes of this section, the term acute and subacute peripheral neuropathy means transient peripheral neuropathy that appears within weeks or months of exposure to an herbicide agent and resolves within two years of the date of onset.  


[41 FR 55873, Dec. 23, 1976 and 47 FR 11656, Mar. 18, 1982, as amended at 47 FR 54436, Dec. 3, 1982; 49 FR 47003, Nov. 30, 1984; 53 FR 23236, June 21, 1988; 54 FR 26029, June 21, 1989; 57 FR 10426, Mar. 26, 1992; 58 FR 25564, Apr. 27, 1993; 58 FR 29109, May 19, 1993; 58 FR 41636, Aug. 5, 1993; 59 FR 5107, Feb. 3, 1994; 59 FR 25329, May 16, 1994; 59 FR 29724, June 9, 1994; 59 FR 35465, July 12, 1994; 60 FR 31252, June 14, 1995; 61 FR 57589, Nov. 7, 1996; 65 FR 43700, July 14, 2000; 66 FR 23168, May 8, 2001; 67 FR 3615, Jan. 25, 2002; 67 FR 67793, Nov. 7, 2002; 68 FR 42603, July 18, 2003; 68 FR 59542, Oct. 16, 2003; 69 FR 31882, June 8, 2004]


Supplement Highlights references:  7(6, 8), 10(1), 11(1), 12(1,5), 16(3), 24(3), 43(1), 







      46(2), 50(1), 56(2), 58(1), 60(2), 62(1).

Reserved
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