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GENERAL INSTRUCTIONS

Custom Federal Regulations Service™

Supplemental Materials for Book B

Code of Federal Regulations
Title 38, Part 3

Adjudication

Veterans Benefits Administration

Supplement No. 91
5 August 2010

Covering the period of Federal Register issues
through August 4, 2010

When Book B was originally prepared, it was current through final
regulations published in the Federal Register of 9 August 1991. These supple-
mental materials are designed to keep your regulations up to date. You should file
the attached pages immediately, and record the fact that you did so on the
Supplement Filing Record which begins on page B-5 of Book B, Adjudication.
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To ensure accuracy and timeliness of your materials,
it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt.

2. Before filing, always check the Supplement Filing Record (page B-5) to
be sure that all prior supplements have been filed. If you are missing any
supplements, contact the Veterans Benefits Administration at the address
listed on page B-4.

3. After filing, enter the relevant information on the Supplement Filing
Record sheet (page B-5)—the date filed, name/initials of filer, and date
through which the Federal Register is covered.

4. If as a result of a failure to file, or an undelivered supplement, you have
more than one supplement to file at a time, be certain to file them in
chronological order, lower number first.

5. Always retain the filing instructions (simply insert them at the back of
“the book) as a backup record of filing and for reference in case of a filing
error.

6. Be certain that you permanently discard any pages indicated for
removal in the filing instructions in order to avoid confusion later.

To execute the filing instructions, simply remove and throw away the
pages listed under Remove These Old Pages, and replace them in each case with the
corresponding pages from this supplement listed under Add These New Pages.
Occasionally new pages will be added without removal of any old material
(reflecting new regulations), and occasionally old pages will be removed without
addition of any new material (reflecting rescinded regulations)—in these cases the
word None will appear in the appropriate column.
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FILING INSTRUCTIONS

Book B, Supplement No. 91
August 5§, 2010

Remove these Add these Section(s)
old pages new pages Affected
3.303-1 to 3.304-3 3.303-1 to 3.304-3 §3.304

Do not file this supplement until you confirm that
all prior supplements have been filed

Be sure to complete the
Supplement Filing Record (page B-5)
when you have finished filing this material.
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HIGHLIGHTS

Book B, Supplement No. 91
August §, 2010

Note: Where substantive changes are made in the text of regulations, the paragraphs of
Highlights sections are cited at the end of the relevant section of text. Thus, if you are reading
§3.263, you will see a note at the end of that section which reads: “Supplement Highlights
references—6(2).” This means that paragraph 2 of the Highlights section in Supplement No. 6
contains information about the changes made in §3.263. By keeping and filing the Highlights
sections, you will have a reference source explaining all substantive changes in the text of the
regulations.

Supplement frequency: This Book B (4djudication) was originally supplemented four
times a year, in February, May, August, and November. Beginning 1 August 1995, supplements
will be issued every month during which a final rule addition or modification is made to the parts of
Title 38 covered by this book. Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:

1. On 13 July 2010, the VA published a final rule, effective that same date, to amend its
adjudication regulations governing service connection for posttraumatic stress disorder by
liberalizing in some cases the evidentiary standard for establishing the required in-service stressor.
Changes:

e In §3.304, revised paragraph (f) introductory text; redesignated paragraphs (£)(3)—(4)
as (f)(4)—(5); and added a new paragraph (f)(3).
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3.303-1 §3.303—Principles relating to service connection 3.303-1

Ratings and Evaluations; Service Connection

3.303 Principles relating to SErvice CONNECHION .....evuvviereriirriereriirirererrrreresereres et e ereeaeens 3.303-1
3.304 Direct service connection; wartime and peacetime ..........c.c.eeeevercrerrsnscvrcrerennnnnn, 3.304-1
3.305 Direct service connection; peacetime service before January 1,1947 ..................... 3.305-1
3.306 Aggravation of pre-service disability.......c.ocovvvveriieiinieririeriee e, 3.306-1

3.307 Presumptive service connection for chronic, tropical, or prisoner-of-
war-related disease, or disease associated with exposure to certain

herbicide agents; wartime and service on or after January 1,1947 ..................... 3.307-1

3.308 Presumptive service connection; peacetime service

before January 1 1947 ... s st 3.308-1
3.309 Disease subject to presumptive SErvice CONNECHION.......cevvreeeererreeirvereereereesseennenns 3.309-1
3.310 Disabilities that are proximately due to, or aggravated by, service-connected

AISEASE OF IMJULY w.eevienieenireieeieette et ettt et e et ekt e tesate s e e s eesmnessenseseesanannnansens 3.310-1
3.311 Claims based on exposure to ionizing radiation..........ccccveeverviinriveiiieecrinnineesessenenn 3.311-1
3312 Cause of death.......coiieiiiiiiie e e 3.312-1
3.313 Claims based on service in Vietnam.........cccevurereeiieeienensieniiinieenieneeseesieseessesesenne 3.313-1
3.314 Basic pension determinations ..............ccveevveriveerereriiesensersrerssssiesesssesesesssesessssssesssanns 3.314-1
3.315 Basic eligibility determinations; dependents, loans, education ..........ccceocevvverecrncene. 3.315-1
3.316 Claims based on chronic effects of exposure to mustard gas...........c.cceevveverrrenenne. 3.316-1
3.317 Compensation for certain disabilities due to undiagnosed illnesses............cceenenee. 3.317-1
3.318-3.320 [Reserved]
3.321 General rating CONSIAEIAtIONS .....ccvvveeieieiiieeitee e e eiresrreees e e e ree s ereeesereeserees 3.321-1
3.322 Rating of disabilities aggravated DY SEIVICE .......cocervereueenieiiierieenireereeeereeeeieens 3.322-1
3.323  COMDINEd TALINES . .cuverreeriiririeientieiereet ettt ettt ertesteebe st e saeesreesaeesbeensesnesaeensenee 3.323-1
3.324 Multiple noncompensable service-connected disabilities............cccecveeierernrereenene 3.324-1
3.325 [Reserved]
3.326  EXAMINALIONS ...eiruieiiriiriiiteeiest ettt es ettt b ste et stresbe e b eabeeneeeateseseseeenaesneensene 3.326-1
3327 REEXAMINATIONS 1ouveeviereeiniiirieitrasteriseesreseesaesreeesesiaesasenessaessersseensesnsessesseensesssessens 3.327-1
3328 Independent medical OPINIONS ..c..evereriieeienrieireetirr et enresree e see et sb s ee s e neeeaeens 3.328-1

3.329 [Removed]
3.330 Resumption of rating when veteran subsequently reports for

Department of Veterans Affairs examination.........ccccceoevveecreencnnneieenecsennennnes 3.330-1
3.331-3.339 [Reserved]
3.340 Total and permanent total ratings and unemployability........c..cccovvrierriienieeceicrnennn 3.340-1
3.341 Total disability ratings for compensation PurpoSes ........cccceeveervecrereererccernrorrcrennens 3.341-1
3.342 Permanent and total disability ratings for pension purposes ..........cceceeceereereeceenen 3.342-1
3.343 Continuance of total disability ratings......c..cceceevrerierveriiiinni e 3.343-1
3.344 Stabilization of disability evaluations..........cccccereeriecierrinnenrine e 3.344-1
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§3.303 Principles relating to service connection.

(a) General. Service connection connotes many factors but basically it means that the
facts, shown by evidence, establish that a particular injury or disease resulting in disability was
incurred coincident with service in the Armed Forces, or if preexisting such service, was
aggravated therein. This may be accomplished by affirmatively showing inception or aggravation
during service or through the application of statutory presumptions. Each disabling condition
shown by a veteran’s service records, or for which he seeks a service connection must be
considered on the basis of the places, types and circumstances of his service as shown by service
records, the official history of each organization in which he served, his medical records and all
pertinent medical and lay evidence. Determinations as to service connection will be based on
review of the entire evidence of record, with due consideration to the policy of the Department of
Veterans Affairs to administer the law under a broad and liberal interpretation consistent with the
facts in each individual case.

(b) Chronicity and continuity. With chronic disease shown as such in service (or within
the presumptive period under §3.307) so as to permit a finding of service connection, subsequent
manifestations of the same chronic disease at any later date, however remote, are service
connected, unless clearly attributable to intercurrent causes. This rule does not mean that any
manifestation of joint pain, any abnormality of heart action or heart sounds, any urinary findings
of casts, or any cough, in service will permit service connection of arthritis, disease of the heart,
nephritis, or pulmonary disease, first shown as a clearcut clinical entity, at some later date. For
the showing of chronic disease in service there is required a combination of manifestations
sufficient to identify the disease entity, and sufficient observation to establish chronicity at the
time, as distinguished from merely isolated findings or a diagnosis including the word “Chronic.”
When the disease identity is established (leprosy, tuberculosis, multiple sclerosis, etc.), there is
no requirement of evidentiary showing of continuity. Continuity of symptomatology is required
only where the condition noted during service (or in the presumptive period) is not, in fact,
shown to be chronic or where the diagnosis of chronicity may be legitimately questioned. When
the fact of chronicity in service is not adequately supported, then a showing of continuity after
discharge is required to support the claim.

(c) Preservice disabilities noted in service. There are medical principles so universally
recognized as to constitute fact (clear and unmistakable proof ), and when in accordance with
these principles existence of a disability prior to service is established, no additional or
confirmatory evidence is necessary. Consequently with notation or discovery during service of
such residual conditions (scars; fibrosis of the lungs; atrophies following disease of the central or
peripheral nervous system; healed fractures; absent, displaced or resected parts of organs;
supernumerary parts; congenital malformations or hemorrhoidal tags or tabs, etc.) with no
evidence of the pertinent antecedent active disease or injury during service the conclusion must
be that they preexisted service. Similarly, manifestation of lesions or symptoms of chronic
disease from date of enlistment, or so close thereto that the disease could not have originated in
so short a period will establish preservice existence thereof. Conditions of an infectious nature
are to be considered with regard to the circumstances of the infection and if manifested in less
than the respective incubation periods after reporting for duty, they will be held to have
preexisted service. In the field of mental disorders, personality disorders which are characterized
by developmental defects or pathological trends in the personality structure manifested by a
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3.303-3 §3.303—Principles relating to service connection 3.303-3

lifelong pattern of action or behavior, chronic psychoneurosis of long duration or other
psychiatric symptomatology shown to have existed prior to service with the same manifestations
during service, which were the basis of the service diagnosis will be accepted as showing
preservice origin. Congenital or developmental defects, refractive error of the eye, personality
disorders and mental deficiency as such are not diseases or injuries within the meaning of
applicable legislation.

(d) Postservice initial diagnosis of disease. Service connection may be granted for any
disease diagnosed after discharge, when all the evidence, including that pertinent to service,
establishes that the disease was incurred in service. Presumptive periods are not intended to limit
service connection to diseases so diagnosed when the evidence warrants direct service
connection. The presumptive provisions of the statute and Department of Veterans Affairs
regulations implementing them are intended as liberalizations applicable when the evidence
would not warrant service connection without their aid.

[26 FR 1579, Feb. 24, 1961]
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§3.304 Direct service connection; wartime and peacetime.

(a) General. The basic considerations relating to service connection are stated in §3.303.
The criteria in this section apply only to disabilities which may have resulted from service in a
period of war or service rendered on or after January 1, 1947.

(b) Presumption of soundness. The veteran will be considered to have been in sound
condition when examined, accepted and enrolled for service except as to defects, infirmities, or
disorders noted at entrance into service, or where clear and unmistakable (obvious or manifest)
evidence demonstrates that an injury or disease existed prior thereto and was not aggravated by

such service. Only such conditions as are recorded in examination reports are to be considered as
noted. (Authority: 38 U.S.C. 1111)

(1) History of preservice existence of conditions recorded at the time of
examination does not constitute a notation of such conditions but will be considered together
with all other material evidence in determinations as to inception. Determinations should not be
based on medical judgment alone as distinguished from accepted medical principles, or on
history alone without regard to clinical factors pertinent to the basic character, origin and
development of such injury or disease. They should be based on thorough analysis of the
evidentiary showing and careful correlation of all material facts, with due regard to accepted
medical principles pertaining to the history, manifestations, clinical course, and character of the
particular injury or disease or residuals thereof.

(2) History conforming to accepted medical principles should be given due
consideration, in conjunction with basic clinical data, and be accorded probative value consistent
with accepted medical and evidentiary principles in relation to value consistent with accepted
medical evidence relating to incurrence, symptoms and course of the injury or disease, including
official and other records made prior to, during or subsequent to service, together with all other
lay and medical evidence concerning the inception, development and manifestations of the
particular condition will be taken into full account.

(3) Signed statements of veterans relating to the origin, or incurrence of any
disease or injury made in service if against his or her own interest is of no force and effect if
other data do not establish the fact. Other evidence will be considered as though such statement
were not of record. (Authority: 10 U.S.C. 1219)

(¢) Development. The development of evidence in connection with claims for service
connection will be accomplished when deemed necessary but it should not be undertaken when
evidence present is sufficient for this determination. In initially rating disability of record at the
time of discharge, the records of the service department, including the reports of examination at
enlistment and the clinical records during service, will ordinarily suffice. Rating of combat
injuries or other conditions which obviously had their inception in service may be accomplished
pending receipt of copy of the examination at enlistment and all other service records.
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(d) Combat. Satisfactory lay or other evidence that an injury or disease was incurred or
aggravated in combat will be accepted as sufficient proof of service connection if the evidence is
consistent with the circumstances, conditions or hardships of such service even though there is
no official record of such incurrence or aggravation. (Authority: 38 U.S.C. 1154(b))

(e) Prisoners of war. Where disability compensation is claimed by a former prisoner of
war, omission of history or findings from clinical records made upon repatriation is not
determinative of service connection, particularly if evidence of comrades in support of the
incurrence of the disability during confinement is available. Special attention will be given to any
disability first reported after discharge, especially if poorly defined and not obviously of
intercurrent origin. The circumstances attendant upon the individual veteran’s confinement and
the duration thereof will be associated with pertinent medical principles in determining whether
disability manifested subsequent to service is etiologically related to the prisoner of war
experience. '

(f) Posttraumatic stress disorder. Service connection for posttraumatic stress disorder
requires medical evidence diagnosing the condition in accordance with §4.125(a) of this chapter;
a link, established by medical evidence, between current symptoms and an in-service stressor;
and credible supporting evidence that the claimed in-service stressor occurred. The following
provisions apply to claims for service connection of posttraumatic stress disorder diagnosed
during service or based on the specified type of claimed stressor:

(1) If the evidence establishes a diagnosis of posttraumatic stress disorder during
service and the claimed stressor is related to that service, in the absence of clear and convincing
evidence to the contrary, and provided that the claimed stressor is consistent with the
circumstances, conditions, or hardships of the veteran’s service, the veteran’s lay testimony alone
may establish the occurrence of the claimed in-service stressor.

(2) If the evidence establishes that the veteran engaged in combat with the enemy
and the claimed stressor is related to that combat, in the absence of clear and convincing
evidence to the contrary, and provided that the claimed stressor is consistent with the
circumstances, conditions, or hardships of the veteran’s service, the veteran’s lay testimony alone
may establish the occurrence of the claimed in-service stressor.

(3) If a stressor claimed by a veteran is related to the veteran’s fear of hostile
military or terrorist activity and a VA psychiatrist or psychologist, or a psychiatrist or
psychologist with whom VA has contracted, confirms that the claimed stressor is adequate to
support a diagnosis of posttraumatic stress disorder and that the veteran’s symptoms are related
to the claimed stressor, in the absence of clear and convincing evidence to the contrary, and
provided the claimed stressor is consistent with the places, types, and circumstances of the
veteran’s service, the veteran’s lay testimony alone may establish the occurrence of the claimed
in-service stressor. For purposes of this paragraph, “fear of hostile military or terrorist activity”
means that a veteran experienced, witnessed, or was confronted with an event or circumstance
that involved actual or threatened death or serious injury, or a threat to the physical integrity of
the veteran or others, such as from an actual or potential improvised explosive device; vehicle-
imbedded explosive device; incoming artillery, rocket, or mortar fire; grenade; small arms fire,
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3.304-3 §3.304—Direct service connection; wartime and peacetime 3.304-3

including suspected sniper fire; or attack upon friendly military aircraft, and the veteran’s
response to the event or circumstance involved a psychological or psycho-
physiological state of fear, helplessness, or horror.

(4) If the evidence establishes that the veteran was a prisoner-of-war under the
provisions of §3.1(y) of this part and the claimed stressor is related to that prisoner-of-war
experience, in the absence of clear and convincing evidence to the contrary, and provided that the
claimed stressor is consistent with the circumstances, conditions, or hardships of the veteran’s
service, the veteran’s lay testimony alone may establish the occurrence of the claimed in-service
stressor.

(5) If a posttraumatic stress disorder claim is based on in-service personal assault,
evidence from sources other than the veteran’s service records may corroborate the veteran’s
account of the stressor incident. Examples of such evidence include, but are not limited to:
records from law enforcement authorities, rape crisis centers, mental health counseling centers,
hospitals, or physicians; pregnancy tests or tests for sexually transmitted diseases; and statements
from family members, roommates, fellow service members, or clergy. Evidence of behavior
changes following the claimed assault is one type of relevant evidence that may be found in these
sources. Examples of behavior changes that may constitute credible evidence of the stressor
include, but are not limited to: a request for a transfer to another military duty assignment;
deterioration in work performance; substance abuse; episodes of depression, panic attacks, or
anxiety without an identifiable cause; or unexplained economic or social behavior changes. VA
will not deny a posttraumatic stress disorder claim that is based on in-service personal assault
without first advising the claimant that evidence from sources other than the veteran’s service
records or evidence of behavior changes may constitute credible supporting evidence of the
stressor and allowing him or her the opportunity to furnish this type of evidence or advise VA of
potential sources of such evidence. VA may submit any evidence that it receives to an
appropriate medical or mental health professional for an opinion as to whether it indicates that a
personal assault occurred. (Authority: 38 U.S.C. 501(a), 1154)

[26 FR 1580, Feb. 24, 1961, as amended at 31 FR 4680, Mar. 19, 1966; 39 FR 34530,
Sept. 26, 1974; 58 FR 29110, May 19, 1993; 64 FR 32808, June 18, 1999; 67 FR 10332, Mar. 7,
2002; 70 FR 23029, May 4, 2005; 73 FR 64210, Oct. 29, 2008; 74 FR 14491, Mar. 31, 2009; 75
FR 39852, July 13, 2010; 75 FR 41092, July 15, 2010]

Supplement Highlights references: 7(9), 38(5), 51(2), 66(1), 83(2), 85(3), 91(1).
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