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GENERAL INSTRUCTIONS

Custom Federal Regulations Service™

Supplemental Materials for Book H

Code of Federal Regulations
Title 38, Part 36

Loan Guaranty

Veterans Benefits Administration

Supplement No. 35
5 October 2010

Covering the period of Federal Register issues
through October 1, 2010

When Book H was originally prepared, it was current through final
regulations published in the Federal Register of 5 March 1992. These supplemental
materials are designed to keep your regulations up to date. You should file the
attached pages immediately, and record the fact that you did so on the Supplement
Filing Record which is at page H-8 of Book H, Loan Guaranty.
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To ensure accuracy and timeliness of your materials,
it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt.

2. Before filing, always check the Supplement Filing Record (page H-8) to
be sure that all prior supplements have been filed. If you are missing any
supplements, contact the Veterans Benefits Administration at the address
listed on page H-2.

3. After filing, enter the relevant information on the Supplement Filing
Record sheet (page H-8)—the date filed, name/initials of filer, and date
through which the Federal Register is covered.

4., If as a result of a failure to file, or an undelivered supplement, you have
more than one supplement to file at a time, be certain to file them in
chronological order, lower number first.

5. Always retain the filing instructions (simply insert them at the back of
the book) as a backup record of filing and for reference in case of a filing
error.

6. Be certain that you permanently discard any pages indicated for
removal in the filing instructions in order to avoid confusion later.

To execute the filing instructions, simply remove and throw away the
pages listed under Remove These Old Pages, and replace them in each case with the
corresponding pages from this supplement listed under Add These New Pages.
Occasionally new pages will be added without removal of any old material
(reflecting new regulations), and occasionally old pages will be removed without
addition of any new material (reflecting rescinded regulations)—in these cases the
word None will appear in the appropriate column.
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FILING INSTRUCTIONS

Book H, Supplement No. 35

October 5, 2010
Remove these Add these Section(s)
old pages new pages Affected

Do not file this supplement until you confirm that
all prior supplements have been filed

H-11 to H-22 H-11 to H-22 Contents for Book H

36.4400-1 to 36.4412-2 36.4400-1 t0 36.4411-2 Part 36, Subpart C

Be sure to complete the
Supplement Filing Record (page H-8)
when you have finished filing this material.
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HIGHLIGHTS

Book H, Supplement No. 35
October 5, 2010

Supplement Highlights references: Where substantive changes are made in the text of
regulations, the paragraphs of Highlights sections are cited at the end of the relevant section of text.
Thus, if you are reading §3.263, you will see a note at the end of that section which reads:
“Supplement Highlights references—6(2).” This means that paragraph 2 of the Highlights section in
Supplement No. 6 contains information about the changes made in §3.263. By keeping and filing the
Highlights sections, you will have a reference source explaining all substantive changes in the text of
the regulations.

Supplement frequency: This Book H (Loan Guaranty) was originally supplemented four
times a year, in January, April, July and October. Beginning 1 August 1995, supplements will be
issued every month during which a final rule addition or modification is made to the parts of Title
38 covered by this book. Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:

1. On 17 September 2010, the VA published a final rule, effective 18 October 2010, to amend
loan guaranty regulations concerning assistance to eligible individuals in acquiring specially adapted
housing in order to improve the readability of the regulations; provide further detail about
longstanding program policies; and address legislation, policy changes, and a VA Office of the
General Counsel legal opinion. Change:

¢ Revised Subpart C, Part 36 (§§36.4400-36.4411).
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Index

Part 36 — Loan Guaranty

Page numbers have three parts: (1) the section number, (2) a hyphen, and (3) the page
number within that section—e.g., 36.272-4.

H-11

This looseleaf book has two indices. The first is arranged by section number and presents
the contents of Part 36 in the order in which they appear in the Code of Federal Regulations.
The second is arranged by section title, and presents the titles of all sections in Part 36 in
alphabetical order, grouped by topic. The section title index begins on page H-16.

36.4201
36.4202

Index by Section Number

Subpart A — Guaranty of Loans to Veterans to Purchase Manufactured

Homes and Lots, Including Site Preparation

Applicability of the SEIIes ....c.c.cicieviiiecceir e 36.4201-1
D INIEIONS .11t ieeeeeireeitte et rtte e sre b ettt sebaeebe e e b e e e s e saaeensaesaneanse 36.4202-1

General Provisions

36.4203

36.4204
36.4205
36.4206

36.4207
36.4208
36.4209
36.4210
364211
36.4212
36.4213
364214
36.4215
36.4217
36.4218
36.4219
36.4220
36.4221
36.4222
36.4223

Eligibility of the veteran for the manufactured home loan

benefit under 38 U.S.C. 3712 comiiiiieiiieeereesree e 36.4203-1
Loan purposes, maximum loan amounts and terms..........ccccrververreennenn. 36.4204-1
Computation Of GUATaNLY..........ccecovvereiriieeiieiie e eiree e eerre e evee e 36.4205-1
Underwriting standards, occupancy, and non-discrimination

TEQUITEIMEIES .ottt et e are e 36.4206-1
Manufactured home standards ............ocoeevieviniciiiinire e 36.4207-1
Manufactured home location standards. ............cccoeieviiieinieniiicn e 36.4208-1
RepOTting reqUITEMENTS ... .e.cveruiereirircreneiecrieercenreateesreesreeeeseessaeseeeneesneens 36.4209-1
JOINE LOANS ...eeiiiieeiie e 36.4210-1
AMOTtiZatioN—PIrEPAYMENL.....viiurrereirieereereesiresieesriaesresireesseeaeraseerassaess 36.4211-1
Interest rates and late charges..........covvvvcenivinieniniicccc e 36.4212-1
Capacity Of PArties......ccciriiirrinieereeeccc e s 36.4213-1
Geographical lMItS.....cccvviririiirieriinene e e 36.4214-1
Maintenance Of rECOTAS ........cecurriiiriiiiiiie et ecnnee s 36.4215-1
DElIVETY OF NOTICE. . .eitiiiiiiiiceieitie e et casbe e ese e e e eseesssesseansensens 36.4217-1
Payment in full; termination of guaranty ...........cccocccvvveeveeveieneieeeieiennnen, 36.4218-1
Incorporation by reference .........ccovcvvirirerrererinceninere s 36.4219-1
Substantive and procedural requirements; Waiver ...........ccoveereeerieereerrnenn. 36.4220-1
Delegation of aUthOTILY ........ccovivierieviecieniee e 36.4221-1
Hazard INSUTANCE.........cccieiireeiir ettt sna et ese e s resaeeneans 36.4222-1
Interest rate reduction refinancing 10an...........ccceveeveivevieniiencnrnrecieenn, 36.4223-1
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36.4224  Refinancing existing manufactured home loan including

pUrchase of [Ot.........coociiieciii s 36.4224-1
36.4225  Authority to close manufactured home loans

on the automatic basis.......c.cceveviercrerierrecnriccie e 36.4225-1
36.4226  Withdrawal of authority to close manufactured home

loans on the automatic basis........ccccuveerercenveieeieniieece e 36.4226-1
36.4227  Advertising and Solicitation Requirements ...........cccoevevimniiiveciecirenenen, 36.4227-1

Financing Manufactured Home Units

36.4231  Warranty reqUITEIMENTS.....c..coveeiiiverireeerrierrrecteerieesereesneesreesseeessseesssssnnesens 36.4231-1
36.4232  Allowable fees and charges; manufactured home unit.............ccoeeeneennee. 36.4232-1
36.4234  Title and lien reqUITEMENLS .........ccceeveereervirieennreireesieenrresreeseeneseneereenee 36.4234-1

Combination and Manufactured Home Lot Loans

36.4251 Loans to finance the purchase of manufactured homes and

the cost of necessary site preparation...........ccccveerviereriierienecrierenannen. 36.4251-1
36.4252 Loans for purchase or refinancing of a manufactured home..................... 36.4252-1
36.4253  Title and lien TEQUITEMENES ......covevverveirirririiecrreree e, ...36.4253-1
36.4254  Fees and Charges ..o.ocoveccieeiiiie i 36.4254-1
36.4255 Loans for the acquisition 0f @ I0t........cccoeevivieriiiiieiinieiee e 36.4255-1

Servicing, Liquidation of Security, and Claims

36.4275 Events constituting default and acceptability of

partial PAYMENTS .......cccviriiiiiiieieerieieiece et se e et eniens 36.4275-1
36.4276  Advances and other Charges........cccc.ccvveciiirieciiieni e 36.4276-1
36.4277  Release Of SCCUTILY .uuiiiviiiriiiiiie ettt esiecsin e sie e seb e e 36.4277-1
36.4278  Servicing procedures for holders ......cccoovivveininiencniecceee e 36.4278-1
36.4279  Extensions and reamortiZations ..........cccevvireeeveriiereesiueriensieesresaeseesneeniens 36.4279-1
36.4280 Reporting of defaults.....ccocviiivcvriiiicicre et 36.4280-1
36.4281 Refunding of loans in default.............ccccvevuiiieeiiiiiii e 36.4281-1
36.4282 Legal proceedings (notice of repoSSESSION) .....ccvvvveeiviiirieenieeiiineeieenineene 36.4282-1
36.4283  FOrecloSure Or rePOSSESSION ....cvvuiririecererieiieeieestaeesteasieesneeeseeessesessesoraenns 36.4283-1
36.4284 Computation of guaranty Claims .........cccverievrivrinniireeiiriice e e sne e 36.4284-1
36.4285 Subrogation and INAEMNILY .....evveeirrieeeererreerr e e 36.4285-1
36.4286 Partial or total 108S 0f gUAranty ..........ccecvviieeiiriiiiciiee e 36.4286-1
36.4287  SubStitution Of trUSTEES .. ccuvvvviririisiieieeiee ettt 36.4287-1

Subpart B — Guaranty or Insurance of Loans to Veterans With Electronic Reporting

36.4300  Applicability of this subpart.......cc..ccveriiiin e 36.4300-1
36,4301  DEfINItIONS. ..civiiieieriitieireiecr ettt sbasen e e e esae st e bessee b e saassasenene 36.4301-1
36.4302 Computation of guaranties or insurance credits........cocevvevreerreveeeeeennenne. 36.4302-1
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36.4303
36.4304
36.4305
36.4306
36.4307
36.4308
36.4309

36.4310
36.4311
36.4312
36.4313
36.4314
36.4315
36.4316
36.4317
36.4318
36.4319

36.4320
36.4321
36.4322
36.4323
36.4324
36.4325
36.4326
36.4327
36.4328
36.4329

36.4330
36.4331
36.4332
36.4333
36.4335
36.4336
36.4337

36.4338
36.4339

36.4340

36.4341
36.4342
36.4343
36.4345
36.4346

Reporting reéqUIrCIMIENTS. .....ocvvreieaieeeeieseeie et eest et sine e s sae v 36.4303-1
Deviations; changes of identity..........ccoccooiviiionninieiericrce e, 36.4304-1
Partial diSbursement. ..........ccccoevieriinicniniiicis e 36.4305-1
Refinancing of mortgage or other lien indebtedness.........cccoceeevvevnrnnn..n. 36.4306-1
Interest rate reduction refinancing loan..........cccooveieiiiiiicieiieiiiieciees 36.4307-1
JOINE JOANS. «.eniiiriiieittet et et 36.4308-1
Transfer of title by borrower or maturity by demand or acceleration. ...... 36.4309-1
AMOTHZALION. 1eiivvereriiireiriiieitieestieerae ettt e stee st e e rsre s e aeasbetessvaeesenreeenaeeaans 36.4310-1
Prepayment... ... 36.4311-1
INEETESE TALES. .ooiveviiieiiieiitie ettt erir ettt e e saa e ae e sab e e e rnaeeanes 36.4312-1
Charges and fEeS. ......cuuriviiriiiieiit it 36.4313-1
Advances and other charges..........oooeevviiiiieriiiccee e 36.4314-1
Loan modifications. .....ccceovirie e e 36.4315-1
Acceptability of partial payments. .......ccccoccvrvvcenriaricrinniee e 36.4316-1
Servicer reporting reqUITEIMENTS. ......c.vevveeriecieerireecreerreenseeseneeereesereennanns 36.4317-1
Servicer tier ranking—temporary procedures. .........coeeeveerevieerneneenennnnan 36.4318-1
Servicer loss-mitigation options and iNCENLIVES.........cccverierririeeaieriranennn. 36.4319-1
Refunding of loans in default. ..o 36.4320-1
SEIVICE Of PIOCESS. wvervieriiriiiiisiiiiieece et st enee e 36.4321-1
LoaNn terMINALION. .eeivviiiiieiiiiiie sttt eeerine e srae et e b e er s st e e araeesreeenree e 36.4322-1
Election t0 CONVEY SECUIILY. ....oviicieririiereiinireeneennereeseesseesseeseeeaessnessneseas 36.4323-1
Guaranty claims; subsequent acCOUNtING. ........covvrverreeeiereererrrereesersaans 36.4324-1
Computation of indebtedness..........ocveririinencieniene e 36.4325-1
Subrogation and iNdEMNILY. .....ccccoevevierirenieiireieene e 36.4326-1
Release of SECUIILY. .....eevviriiiiiiieicii e 36.4327-1
Partial or total loss of guaranty or insurance. ...........cccovveevcienviiniccciieneniens 36.4328-1
Hazard INSUIANCE. ......cvvvvieciiiiie ittt sve e bes e emeaeane s 36.4329-1
Substitution Of tIUSIEES. ....evverireviiiiiiieriee et 36.4330-1
Capacity of parties 10 CONTIACT........cuvrvireerrriirireceeeeie e seee e 36.4331-1
Geographical LIMILs. .......coeviiniiniiiieceee e 36.4332-1
Maintenance Of T€COTAS. .....uecuiiieiiriiiciieec et 36.4333-1
DElivery 0f NOTICE. cuvvvviieiiiesiecceitee sttt anes 36.4335-1
[Reserved].

Conformance of loan insStruments. .........cccoveeeeinieiiiinin e see s 36.4337-1
Supplementary administrative action. ..........ccceveeeerierceiiieescee e, 36.4338-1
Eligibility of loans; reasonable value requirements. ...........ceveereecvennnnne. 36.4339-1

Underwriting standards, processing procedures, lender responsibility, and lender

CETIIICAtION. Livviiietiieie ettt et st 36.4340-1
Death or insolvency of holder. ..........cccoooviviiiviiniicieecece e 36.4341-1
Qualification for designated fee appraisers. ......ccocovveveevveieecrienveerieenrenninn 36.4342-1
Restriction on designated appraisers. ........c..ovevveevvirenierereivie e e eriesreanes 36.4343-1
Delegation of authOTify. ..ot 36.4345-1
CoOoPErative J0ANS. ....c.cvvieiiiiiciire e st 36.4346-1
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36.4347
36.4348
36.4349

36.4350
36.4351
36.4352
36.4353
36.4354
36.4355
36.4356
36.4357
36.4358
36.4359

36.4360
36.4361
36.4362
36.4363
36.4364

36.4365
36.4367
36.4368

36.4369

36.4370
36.4375
36.4377
36.4378
36.4379

36.4380

36.4390
36.4391
36.4392
36.4393

36.4400
36.4401

Lender appraisal processing program. ..........cceecerverreeeeeeinesneseeeeerinnenns 36.4347-1
Servicer appraisal processing Programl. .......ceoevvereriererneeierieererenenaanens 36.4348-1
Waivers, consents, and approvals; when effective.........c..cccovvvvivieeinnnn, 36.4349-1
Servicing procedures for holders. .......cccoovviniiiiiiciniicee e, 36.4350-1
Minimum property and construction requirements. ...........c.coc.cveeveereenine. 36.4351-1
Authority to close loans on the automatic basis. ........cccocevreercririirnneiennnn 36.4352-1
Withdrawal of authority to close loans on the automatic basis................. 36.4353-1
Estate of veteran in real property. ...cococvveeerieceeiieeieseeereeie e 36.4354-1
Loans, first, second, or UNSECUIEd. ...........ccvvevrieeeeiieriiieeeiee e 36.4355-1
Tax, special assessment and other iens. .........ocouvveeereneriicreieccecnnnnne 36.4356-1
Combination residential and business property. .......c.cccocevereecvrreninnanens 36.4357-1
[Reserved]
Supplemental 10ans. .......cccovireniiienniec e 36.4359-1
Condominium LOANS. ....cccoviiiririiiririenieeeresene st esraneas 36.4360-1
Acceptable ownership arrangements and documentation. ........................ 36.4361-1
Rights and resStriCtions...........ccoceviiierieeiie i 36.4362-1
Miscellaneous legal requirements. ............ccccveeueiieeeerieeieneeseeceeene e 36.4363-1
Documentation and related requirements-flexible condominiums

and condominiums with offsite facilities. .........c.cccooveeiviiiniciinn 36.4364-1
Appraisal FEqUITEMENtS. ......c.cceiiiriininiericrieaens e 36.4365-1
Requirement of construction Warranty. ..........cceccveeeircvnneecnnesirensnescreeenes 36.4367-1
Nondiscrimination and equal opportunity in housing

certification rEqUITEIMENTS. ........cccvviveriierrerireiieeaieeriresereesine s seresveeneeas 36.4368-1
Correction of structural defects. ........ccovriiiiieieiiececr e 36.4369-1
Advertising and solicitation reqUIreMents. ...........cccveereeeverreeinscvrseenneeenes 36.4370-1
Insured loan and iNSUTANCE ACCOUNL. ....cvievviiriieiiereseaneieeeesseeeaseessessenns 36.4375-1
Transfer of insured 10ans..........ccoceriiiieiiniircec e 36.4377-1
Debits and credits to insurance account under §36.4320..........ccccevvrenneee. 36.4378-1
Payment of INSUTANCE. .....ceiviiriieieiriiieecee et e e e na e 36.4379-1
Reports of insured inSttUtions. ........ccoveiiienrriiee e 36.4380-1
PUIPOSE. .ttt s 36.4390-1
APPLCADIIIEY ..ottt 36.4391-1
Certification rEqUITEMENES...........ecuiveiririeeeeeersreeeeeeeeneseeeeessassreeeeeaseene 36.4392-1
Complaint and hearing procedure. .........coceevceenierieeniniineeneeee e 36.4393-1

Subpart C — Assistance to Certain Disabled Veterans
in Acquiring Specially Adapted Housing

AULNOTITY (.t e e 36.4400-1
D I I OI1S 11ttt ettt ettt e e ettt e e e e e e ree et aaeaeaeaaran 36.4401-1

(No. 35 10/5/10)



36.4402  GIANL EYPES cuverreirieeiienieetcetee it et s ete sttt et e besseetestb e sts e be s teeebeebeennesreen 36.4402-1
36,4403  SUDSEQUENT USE...c..erviieriiiiie ittt ettt et a et e s e eneenee s eaee e 36.4403-1
36.4404  Eligibility fOr @SSISTANCE ......ceeiiiceeririeeiereiiieniriee et sve e 36.4404-1
36.4405  Grant approval........ccooeieeiiiieniiiei et et 36.4405-1
36.4406 Reimbursement of costs and disbursement of grant funds........................ 36.4406-1
36.4407 Guaranteed and direct l0ANS ...c..coovervrivinciirn i 36.4407-1
36.4408 Submission of proofto the Secretary..........ccvvvevivveeiiveiiiiiiie e, 36.4408-1
36.4409 Delegations of aUthOTity .....ccceeiviiiiiieciieceeecccee e 36.4409-1
36.4410 Supplementary administrative aCtion ..........cceeveercereereerreneseernesiesenreenen 36.4410-1
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Subpart D — Direct Loans
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36.4510  Prepayment, acceleration, and liquidation ...........cccooveeeereinienenniseccnnnee, 36.4510-1
36.4511  Advances after 10an ClOSING .....ccc.ccvviveiiiiiiiieiecciceie e 36.4511-1
36,4512 Taxes and INSULANCE .....ccoeveeureirerieesiirieaiesteesee e sreseeeeesseesueesseassesssessresaeas 36.4512-1
36.4513  Foreclosure and liquidation...............ccveveiviirieiiceeie e 36.4513-1
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36.4520  Delegation of QUTNOTILY ......coovviiviiiiiiriiie ettt e 36.4520-1
36.4521 Minimum property and construction requirements.........cccoeveveevureneernenees 36.4521-1
36.4522  Waivers, consents and approvals ......c..c.covcomvrieeininccninenecnenene e 36.4522-1
36.4523  Geographical LIS ...ccciivieririiiiisiniie ettt e 36.4523-1
36.4524  Sale OF l0ANS ...veiciieiiiicteciner e et 36.4524-1
36.4525 Requirement of a construction Warranty .........c...ecceeveereeveeneeneescennecnennes 36.4525-1
36.4526 Issuance of fund reservation COMMITMENLS.........eecerverierreesienrveeeesrennens 36.4526-1
36.4527 Direct housing loans to Native American veterans on trust lands ............ 36.4527-1
Subpart E — Sale of Loans, Guarantee of Payment, and Flood Insurance
36.4600 Sale of loans, guarantee of PAYMENT ......ccceveriireiierenenecinrre e, 36.4600-1
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36.4700 Authority, purpose, and SCOPE ......cvuevvvereecverereeirireereenne e 36.4700-1
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Section Title index begins on next page
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36.4400-1 §36.4400—Authority 36.4400-1

Subpart C—Assistance to Certain Individuals in Acquiring Specially Adapted Housing

Source: 75 Fed. Reg. 56876, September 17, 2010, unless otherwise indicated

Supplement Highlights reference: 35(1) unless otherwise indicated

36,4400  AULNOTILY .eovveiiiiiiieieiie ettt b e s n e s e at e e e bt araenaas 36.4400-1
36,4401  DEfINITIONS. c.eeiuieirrniiiieitieceetescete et e e ste e b et e es e st seeeae e sressreastasaseaseesaessesssensas 36.4401-1
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36.4404  Eligibility for asSiStanCe........cceeiieiiiiiiiiieiiirreceenieesireereisieeeetreeeseeesseeesessrecrnes 36.4404-1
36.4405  Grant apPrOVAL....cocvcvevivieciiirieeeieiee e crreesreeebee e e sresbeseateserteesaesenaeerbesbesanes 36.4405-1
36.4406 Reimbursement of costs and disbursement of grant funds.............ccvevvrenn.e. 36.4406-1
36.4407 Guaranteed and direCt 10ANS .....cccvereiinieiircececre e 36.4407-1
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36.4411 Annual adjustments to the aggregate amount of assistance available............. 36.4411-1

§36.4400 Authority.

The Secretary’s authority to provide assistance in acquiring specially adapted housing is
set forth in 38 U.S.C. chapter 21. (Authority: 38 U.S.C. 501, 2101(d))

[75 FR 56876, Sept. 17, 2010]
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36.4401-1 §36.4401—Definitions 36.4401-1

§36.4401 Definitions.
The following definitions of terms apply to this subpart:

2101(a) grant: A grant authorized under 38 U.S.C. 2101(a). (Authority: 38 U.S.C. 501,
2101)

2101(b) grant: A grant authorized under 38 U.S.C. 2101(b). (Authority: 38 U.S.C. 501,
2101)

Adapt: To make a housing unit suitable to, or fit for, the residential living needs of an
eligible individual. (Authority: 38 U.S.C. 501, 2101)

Aggregate amount of assistance available: The amounts specified at 38 U.S.C. 2102(d)
as adjusted in accordance with 38 U.S.C. 2102(e). (Authority: 38 U.S.C. 501, 2101, 2102)

Beneficial property interest: An interest deemed by the Secretary as one that provides (or
will provide) an eligible individual a meaningful right to occupy a housing unit as a residence.
(Authority: 38 U.S.C. 501, 2101)

Braces: Orthopedic appliances, including prosthetic devices, used for support.
(Authority: 38§ U.S.C. 501, 2101)

Construction-related cost: An expense incurred for the purpose of or directly related to
building, modifying, or adapting a housing unit by using specially adapted housing grant
proceeds. (Authority: 38 U.S.C. 501, 2101)

Disability: A compensable physical impairment, as determined by a Department of
Veterans Affairs rating decision, that meets the criteria of 38 U.S.C. 2101(a)(2) or (b)(2).
(Authority: 38 U.S.C. 501, 2101)

Eligible individual: For specially adapted housing purposes, a person who has served or
is currently serving in the active military, naval, or air service, and who has been determined by
the Secretary to be eligible for benefits pursuant to 38 U.S.C. chapter 21. (Authority: 38 U.S.C.
501,2101,2101A)

FEligible individual’s family: Persons related to an eligible individual by blood, marriage,
or adoption. (Authority: 38 U.S.C. 501, 2101, 2102A)

Housing unit: Any residential unit, including all necessary land, improvements, and
appurtenances, together with such movable or special fixtures and necessary adaptations as are
authorized by 38 U.S.C. 1717 and 2101. For the purposes of this definition, movable facilities is
defined as such exercising equipment and other aids as may be allowed or required by the Chief
Medical Director or designee; necessary land is defined as any plot of land the cost and area of
which are not disproportionate to the type of improvements thereon and which is in keeping with
the locality; and special fixtures and necessary adaptations is defined as construction features
which are specially designed to overcome the physical limitations of the individual beneficiary
and which are allowed or required by the Chief Medical Director or designee as necessary by
nature of the qualifying disability. (Authority: 38 U.S.C. 501, 1717, 2101)
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36.4401-2 §36.4401—Definitions ‘ 36.4401-2

Ownership interest: An undivided property interest that the Secretary determines is a
satisfactory:

(1) Fee simple estate;
(2) Life estate;

(3) Functional equivalent of a life estate, such as that created by a valid trust, a
long-term lease, or a land installment contract that will convert to a fee simple estate upon
satisfaction of the contract’s terms and conditions;

(4) Ownership of stock or membership in a cooperative housing corporation
entitling the eligible individual to occupy for dwelling purposes a single family residential unit in
a development, project, or structure owned or leased by such corporation;

(5) Lease, under the terms of a valid and enforceable Memorandum of
Understanding between a tribal organization and the Secretary; or

(6) Beneficial property interest in a housing unit located outside the United States.
(Authority: 38 U.S.C. 501, 2101, 3762)

Preconstruction cost: An authorized expense incurred by an eligible individual in
anticipation of receiving final approval for a specially adapted housing grant. (Authority: 38
U.S.C. 501, 2101)

Reimburse: To pay specially adapted housing grant funds directly to an eligible individual
(or an eligible individual’s estate) for preconstruction costs or for construction-related costs.
(Authority: 38 U.S.C. 501, 2101)

Reside: To occupy (including seasonal occupancy) as one’s residence. (Authority: 38
U.S.C. 501, 2101)

Secretary: The Secretary of the United States Department of Veterans Affairs or any
employee or agent authorized in §36.4409 of this part to act on behalf of the Secretary.
(Authority: 38 U.S.C. 501, 2101)

Specially adapted housing grant: A 2101(a) grant, 2101(b) grant, or TRA grant made to
an eligible individual in accordance with the requirements of 38 U.S.C. chapter 21 and this
subpart. (Authority: 38 U.S.C. 501, 2101)

Temporary residence adaptations grant or TRA grant. A grant, the specific requirements
and amount of which are outlined in 38 U.S.C. 2102A and 2102(d). (Authority: 38 U.S.C. 501,
2101, 2102A)

[75 FR 56876, Sept. 17, 2010]
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§36.4402 Grant types.

() 2101(a) grant. The 2101(a) grant provides monetary assistance for the purpose of
acquiring specially adapted housing pursuant to one of the following plans:

(1) Where an eligible individual elects to construct a dwelling on land to be
acquired by the eligible individual, the Secretary will pay, up to the aggregate amount of
assistance available for 2101(a) grants, not more than 50 percent of the eligible individual’s total
costs for acquiring the land and constructing the dwelling.

(2) Where an eligible individual elects to construct a dwelling on land already
owned by the eligible individual, the Secretary will pay, up to the aggregate amount of assistance
available for 2101(a) grants, not more than the lesser of:

(1) 50 percent of the eligible individual’s costs for the land and the
construction of the dwelling, or

(ii) 50 percent of the eligible individual’s costs for the dwelling, plus the
full amount of the unpaid balance, if any, of the cost to the individual of the necessary land.

(3) Where an eligible individual elects to adapt a housing unit already owned by
the eligible individual, to conform to the requirements of the eligible individual’s disability, the
Secretary will pay, up to the aggregate amount of assistance available for 2101(a) grants, the
greater of:

(i) The eligible individual’s costs for making such adaptation(s), or

(i) 50 percent of the eligible individual’s costs for making such
adaptation(s), plus the lesser of:

(A) 50 percent of the eligible individual’s costs for acquiring the
housing unit, or

(B) The full amount of the unpaid balance, if any, of the cost to the
individual of the housing unit.

(4) Where an eligible individual has already acquired a suitably adapted housing
unit, the Secretary will pay, up to the aggregate amount of assistance available for 2101(a) grants,

the lesser of:

(1) 50 percent of the eligible individual’s cost of acquiring such housing
unit, or

(i) The full amount of the unpaid balance, if any, of the cost to the
individual of the housing unit.

(b) 2101(b) grant.

(1) The 2101(b) grant provides monetary assistance for the purpose of acquiring
specially adapted housing pursuant to one of the following plans:
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(i) Where an eligible individual elects to construct a dwelling on land to be
acquired by the eligible individual or a member of the eligible individual’s family;

(ii) Where an eligible individual elects to construct a dwelling on land
already owned by the eligible individual or a member of the eligible individual’s family;

(iii) Where an eligible individual elects to adapt a housing unit alrecady
owned by the eligible individual or a member of the eligible individual’s family; or

(iv) Where an cligible individual elects to purchase a housing unit that is
already adapted to the requirements of the eligible individual’s disability.

(2) Regardless of the plan chosen pursuant to paragraph (b)(1) of this section, the
Secretary will pay the lesser of:

(i) The actual cost, or, in the case of an eligible individual acquiring a
housing unit already adapted with special features, the fair market value, of the adaptations
determined by the Secretary to be reasonably necessary, or

(i1) The aggregate amount of assistance available for 2101(b) grants.

(¢) TRA grant. The TRA grant provides monetary assistance for the purpose of adapting a
housing unit owned by a member of the eligible individual’s family, in which the eligible
individual intends to reside temporarily. The Secretary will pay, up to the amounts specified at 38
U.S.C. 2102A(b) for TRA grants, the actual cost of the adaptations.

(d) Duplication of benefits.

(1) If an individual is determined eligible for a 2101(a) grant, he or she may not
subsequently receive a 2101(b) grant.

(2) If an individual is determined eligible for a 2101(b) grant, and becomes
eligible for a 2101(a) grant, he or she may receive 2101(a) grants and TRA grants up to the
aggregate amount of assistance available for 2101(a) grants. However, any 2101(b) or TRA
grants received by the individual before he or she was determined eligible for the 2101(a) grant
will count towards the three grant limit in §36.4403.

(3) If the Secretary has provided assistance to an eligible individual under 38
U.S.C. 1717, the Secretary will not provide assistance under this subpart that would result in
duplicate payments for the same adaptations. However, nothing in this subpart prohibits an
eligible individual from utilizing the assistance authorized under 38 U.S.C. 1717 and 38 U.S.C.
chapter 21 simultaneously, provided that no duplicate payments result. (Authority: 38 U.S.C.
2102,2102A, 2104)

[75 FR 56876, Sept. 17, 2010]
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§36.4403 Subsequent use.

An eligible individual may receive up to three grants of assistance under 38 U.S.C.
chapter 21, subject to the following limitations:

(a) The aggregate amount of assistance available to an eligible individual for 2101(a)
grant and TRA grant usage will be limited to the aggregate amount of assistance available for
2101(a) grants;

(b) The aggregate amount of assistance available to an eligible individual for 2101(b)
grant and TRA grant usage will be limited to the aggregate amount of assistance available for
2101(b) grants;

(c) The TRA grant may only be obtained once and will be counted as one of the three
grant usages; and

(d) Funds from subsequent 2101(a) grant or 2101(b) grant usages may only pay for
reimbursing specially adapted housing-related costs incurred on or after June 15, 2006 or the date

on which the eligible individual is conditionally approved for subsequent assistance, whichever is
later. (Authority: 38 U.S.C. 2102, 2102A)

(The Office of Management and Budget has approved the information collection
provisions in this section under control number 2900-0132.)

[75 FR 56876, Sept. 17, 2010]
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§36.4404 Eligibility for assistance.
(a) Disability requirements.
(1) The 2101(a) grant is available to individuals with permanent and total service-
connected disability who have been rated as being entitled to compensation under 38 U.S.C.

chapter 11 for any of the following conditions:

(i) Loss, or loss of use, of both lower extremities so as to preclude
locomotion without the aid of braces, crutches, canes, or a wheelchair;

(ii) Blindness in both eyes having only light perception, plus loss or loss of
use of one lower extremity;

(iii) Loss, or loss of use, of one lower extremity, together with:
(A) Residuals of organic disease or injury; or
(B) The loss or loss of use of one upper extremity, which so affect
the functions of balance or propulsion as to preclude locomotion without the aid of braces,

crutches, canes, or a wheelchair;

, (iv) Loss, or loss of use, of both upper extremities so as to preclude use of
the arms at or above the elbows; or

(v) Any other injury identified as eligible for assistance under 38 U.S.C.
§2101(a).

(2) The 2101(b) grant is available to individuals with permanent and total service-
connected disability who have been rated as being entitled to compensation under 38 U.S.C.
chapter 11 for any of the following conditions:
(i) Blindness in both eyes with 5/200 visual acuity or less;

(i1) Anatomical loss, or loss of use, of both hands; or

(iii) Any other injury identified as eligible for assistance under 38 U.S.C.
§2101(b).

(3) The TRA grant is available to individuals with permanent and total service-
connected disability who have been rated as being entitled to compensation under 38 U.S.C.
chapter 11 for any of the conditions described under paragraph (a)(1) of this section for the
2101(a) grant or paragraph (a)(2) of this section for the 2101(b) grant.

(b) Feasibility and suitability requirements.
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(1) In order for an individual to be eligible for 2101(a) grant assistance, the
Secretary must determine that:

(1) It is medically feasible for the individual to reside outside of an
institutional setting;

(ii) It is medically feasible for the individual to reside in the proposed
housing unit and in the proposed locality;

(iii) The nature and condition of the proposed housing unit are suitable for
the individual’s residential living needs; and

(iv) The cost of the proposed housing unit bears a proper relation to the
individual’s present and anticipated income and expenses.

(2) In order for an individual to be eligible for 2101(b) graﬁt assistance, the
Secretary must determine that:

(1) The individual is residing in and reasonably intends to continue
residing in a housing unit owned by the individual or a member of the individual’s family; or

(i) If the individual’s housing unit is to be constructed or purchased, the
individual will be residing in and reasonably intends to continue residing in a housing unit owned

by the individual or a member of the individual’s family. (Authority: 38 U.S.C. 501, 2101, 2102,
2102A)

[75 FR 56876, Sept. 17, 2010]
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§36.4405 Grant approval.
(a) Conditional approval.

(1) The Secretary may provide written notification to an eligible individual of
conditional approval of a specially adapted housing grant if the Secretary has determined that:

(i) Disability requirements have been satisfied pursuant to §36.4404(a);

(ii) Feasibility and suitability requirements have been satisfied pursuant to
§36.4404(Db); and

(iii) The eligible individual has not exceeded the usage or dollar
limitations prescribed by §§36.4402(d) and 36.4403.

(2) Once conditional approval has been granted, the Secretary may authorize, in
writing, an eligible individual to incur certain preconstruction costs pursuant to §36.4406.

(b) Final approval. In order for an individual to obtain final approval for a specially
adapted housing grant, the Secretary must determine that the following property requirements are
met:

(1) Proposed adaptations. The plans and specifications of the proposed
adaptations demonstrate compliance with minimum property and design requirements of the
specially adapted housing program.

(2) Ownership.

(1) In the case of 2101(a) grants, the eligible individual must have, or
provide satisfactory evidence that he or she will acquire, an ownership interest in the housing
unit.

(ii) In the case of 2101(b) grants, the eligible individual or a member of the
eligible individual’s family must have, or provide satisfactory evidence that he or she will
acquire, an ownership interest in the housing unit.

(ii1) In the case of TRA grants:

(A) A member of the eligible individual’s family must have, or
provide satisfactory evidence that he or she will acquire, an ownership interest in the housing
unit, and

(B) The eligible individual and the member of the eligible
individual’s family who has or acquires an ownership interest in the housing unit must sign a
certification as to the likelihood of the eligible individual’s temporary occupancy of such
residence.
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(iv) If the ownership interest in the housing unit is or will be vested in the
cligible individual and another person, the Secretary will not for that reason reduce by percentage
of ownership the amount of a specially adapted housing grant. However, to meet the ownership
requirement for final approval of a specially adapted housing grant, the eligible individual’s
ownership interest must be of sufficient quantum and quality, as determined by the Secretary, to
ensure the eligible individual’s quiet enjoyment of the property.

(3) Certifications. The eligible individual must certify, in such form as the
Secretary will prescribe, that:

(i) Neither the eligible individual, nor anyone authorized to act for the
eligible individual, will refuse to sell or rent, after receiving a bona fide offer, or refuse to
negotiate for the sale or rental of, or otherwise make unavailable or deny the housing unit
acquired by this benefit, to any person because of race, color, religion, sex, familial status,
disability, or national origin;

(ii) The eligible individual, and anyone authorized to act for the cligible
individual, recognizes that any restrictive covenant on the housing unit relating to race, color,
religion, sex, familial status, disability, or national origin is illegal and void, and any such
covenant is specifically disclaimed; and

(ii1) The eligible individual, and anyone authorized to act for the cligible
individual, understands that civil action for preventative relief may be brought by the Attorney
General of the United States in any appropriate U.S. District Court against any person
responsible for a violation of the applicable law.

(4) Flood insurance. The eligible individual’s housing unit, if it is or becomes
located in an area identified by the Federal Emergency Management Agency as having special
flood hazards and in which flood insurance has been made available under the National Flood
Insurance Act, as amended, must be covered by flood insurance. The amount of flood insurance
must be at least equal to the lesser of the full insurable value of the housing unit or the maximum
limit of coverage available for the particular type of housing unit under the National Flood
Insurance Act, as amended. The Secretary will not approve any financial assistance for the
acquisition or construction of a housing unit located in an area identified by the Federal
Emergency Management Agency as having special flood hazards unless the community in which
such area is situated is then participating in the National Flood Insurance Program (Authority: 38
U.S.C. 501, chapter 21, 42 U.S.C. 4012a, 4106(a))

(5) Geographical limits. Any real property purchased, constructed, or adapted
with the proceeds of a specially adapted housing grant must be located:

(1) Within the United States, which, for purposes of 38 U.S.C. chapter 21,
includes the several States, Territories, and possessions, including the District of Columbia, and

the Commonwealths of Puerto Rico and the Northern Mariana Islands; or,

(ii) If outside the United States, in a country or political subdivision which
allows individuals to have or acquire a beneficial property interest, and in which the Secretary, in
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his or her discretion, has determined that it is reasonably practicable for the Secretary to provide
assistance in acquiring specially adapted housing. (Authority: 38 U.S.C. 2101, 2101A, 2102A)

(The Office of Management and Budget has approved the information collection
provisions in this section under control numbers 2900-0031, 2900-0132, and 2900-0300.)

[75 FR 56876, Sept. 17, 2010]
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§36.4406 Reimbursement of costs and disbursement of grant funds.

(a) After providing conditional approval of a specially adapted housing grant for an
eligible individual pursuant to §36.4405, the Secretary may authorize the incurrence, prior to
obtaining final specially adapted housing grant approval, of preconstruction costs of the types
and subject to the limits specified in this paragraph.

(1) Preconstruction costs to be incurred may not exceed 20 percent of the eligible
individual’s aggregate amount of assistance available, unless the individual is authorized by the
Secretary in writing to incur specific preconstruction costs in excess of this 20 percent limitation.
Preconstruction costs may include the following items:

(i) Architectural services employed for preparation of building plans and
specifications.

(ii) Land surveys.
(iii) Attorneys’ and other legal fees.

(iv) Other costs or fees necessary to plan for specially adapted housing
grant use, as determined by the Secretary.

(2) If the Secretary authorizes final approval, the Secretary will pay out of the
specially adapted housing grant the preconstruction costs that the Secretary authorized in
advance. If the specially adapted housing grant process is terminated prior to final approval,
preconstruction costs incurred that the Secretary authorized in advance will be reimbursed to the
eligible individual, or the eligible individual’s estate pursuant to paragraph(c) of this section, but
will be deducted from the aggregate amount of assistance available and the reimbursement will
constitute one of the three permitted grant usages (see §36.4403). \

(b) The Secretary will determine a method of disbursement that is appropriate and
advisable in the interest of the eligible individual and the Government, and will pay the specially
adapted housing grant accordingly. Disbursement of specially adapted housing grant proceeds
generally will be made to third parties who have contracted with the veteran, to an escrow agent,
or to the eligible individual’s lender, as the Secretary deems appropriate. If the Secretary
determines that it is appropriate and advisable, the Secretary may disburse specially adapted
housing grant funds directly to an eligible individual where the eligible individual has incurred
authorized preconstruction or construction-related costs and paid for such authorized costs using
personal funds.

(c) Should an cligible individual die before the Secretary disburses the full specially
adapted housing grant, the eligible individual’s estate must submit to the Secretary all requests
for reimbursement within one year of the date the Loan Guaranty Service learns of the eligible
individual’s death. Except where the Secretary determines that equity and good conscience
require otherwise, the Secretary will not reimburse an eligible individual’s estate for a request
that has not been received by the Department of Veterans Affairs within this timeframe.
(Authority: 38 U.S.C. 2101(d))

[75 FR 56876, Sept. 17, 2010]
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§36.4407 Guaranteed and direct loans.

(a) In any case where, in addition to using the benefits of 38 U.S.C. chapter 21, the
eligible individual will use his or her entitlement to the loan guaranty benefits of 38 U.S.C.
chapter 37, the complete transaction must be in accord with applicable regulations found in this
part.

(b) In any case where, in addition to using the benefits of 38 U.S.C. chapter 21, the
eligible individual will use a direct loan under 38 U.S.C. 3711(i), the complete transaction must
be in accord with the requirements of §36.4503 and the loan must be secured by the same
housing unit to be purchased, constructed, or adapted with the proceeds of the specially adapted
housing grant.

(c) In any case where, in addition to using the benefits of 38 U.S.C. chapter 21, the
eligible individual will use the Native American Direct Loan benefit under 38 U.S.C. chapter 37,
subchapter V, the eligible individual’s ownership interest in the housing unit must comport with
the requirements found in §§36.4501, 36.4512, and 36.4527 and in the tribal documents
approved by the Secretary, which include, but may not be limited to, the Memorandum of
Understanding, the residential lease of tribal-owned land, the tribal lending ordinances, and any
relevant tribal resolutions. (Authority: 38 U.S.C. 2101(d), 3711(i), 3762)

[75 FR 56876, Sept. 17, 2010]
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§36.4408 Submission of proof to the Secretary.
The Secretary may, at any time, require submission of such proof of costs and other

matters as the Secretary deems necessary. (Authority: 38 U.S.C. 501, 2101(d))

(The Office of Management and Budget has approved the information collection
provisions in this section under control numbers 2900-0031 and 2900-0300.)

[75 FR 56876, Sept. 17, 2010]
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§36.4409 Delegations of authority.

(a) Each employee of the Department of Veterans Affairs appointed to or lawfully filling
any of the following positions is hereby delegated authority, within the limitations and conditions
prescribed by law, to exercise the powers and functions of the Secretary with respect to assisting
eligible individuals in acquiring specially adapted housing:

(1) Under Secretary for Benefits.

(2) Director, Loan Guaranty Service.

(3) Deputy Director, Loan Guaranty Service.

(4) Assistant Director, Loan Policy and Valuation.

(5) Chief, Specially Adapted Housing, Loan Guaranty Service.
(6) Director, VA Medical Center.

(7) Director, VA Regional Office.

(8) Loan Guaranty Officer.

(9) Assistant Loan Guaranty Officer.

(b) Nothing in this section will be construed to authorize the determination of basic
eligibility or medical feasibility under §36.4404(a), (b)(1)(1), or (b)(1)(ii) by any employee

designated in this section, except as otherwise authorized. (Authority: 38 U.S.C. 501, 512, ch.
21)

[75 FR 56876, Sept. 17, 2010]
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§36.4410 Supplementary administrative action.
Subject to statutory limitations and conditions prescribed in title 38, U.S.C., the Secretary
may take such action as may be necessary or appropriate to relieve undue prejudice to an eligible

individual or a third party contracting or dealing with such eligible individual which might
otherwise result. (Authority: 38 U.S.C. 501, 2101(d))

[75 FR 56876, Sept. 17, 2010]
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§36.4411 Annual adjustments to the aggregate amount of assistance available.

(a) On October 1 of each year, the Secretary will increase the aggregate amounts of
assistance available for grants authorized under 38 U.S.C. 2101(a) and 2101(b). Such increase
will be equal to the percentage by which the Turner Building Cost Index for the most recent
calendar year exceeds that of the next preceding calendar year.

(b) Notwithstanding paragraph (a) of this section, if the Turner Building Cost Index for
the most recent full calendar year is equal to or less than the next preceding calendar year, the
percentage increase will be zero.

(c) No later than September 30 of each year, the Secretary will publish in the Federal
Register the aggregate amounts of assistance available for the upcoming fiscal year. (Authority:
38 U.S.C. 2102(e))

[75 FR 56876, Sept. 17, 2010]
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Reserved
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