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GENERAL INSTRUCTIONS

Custom Federal Regulations Service ™

Supplemental Materials for Book 1

Code of Federal Regulations
Title 38, Parts 17, 46, 47, 51-53, 58—64, 70, 71, and 200

Medical

Supplement No. 98
5 January 2016

Covering the period of Federal Register issues
through January 1, 2016

When Book I was originally prepared, it was current through final regulations published
in the Federal Register of 15 January 2000. These supplemental materials are designed to keep
your regulations up to date. You should file the attached pages immediately, and record the fact
that you did so on the Supplement Filing Record which is at page I-8 of Book I, Medical.
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To ensure accuracy and timeliness of your materials,
it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt.

2. Before filing, always check the Supplement Filing Record (page I-8) to
be sure that all prior supplements have been filed. If you are missing any
supplements, contact the Veterans Benefits Administration at the address
listed on page I-2.

3. After filing, enter the relevant information on the Supplement Filing
Record sheet (page I-8)—the date filed, name/initials of filer, and date
through which the Federal Register is covered.

4. If as a result of a failure to file, or an undelivered supplement, you have
more than one supplement to file at a time, be certain to file them in
chronological order, lower number first.

5. Always retain the filing instructions (simply insert them at the back of
the book) as a backup record of filing and for reference in case of a filing
error.

6. Be certain that you permanently discard any pages indicated for
removal in the filing instructions in order to avoid confusion later.

To execute the filing instructions, simply remove and throw away the
pages listed under Remove These Old Pages, and replace them in each case with the
corresponding pages from this supplement listed under Add These New Pages.
Occasionally new pages will be added without removal of any old material
(reflecting new regulations), and occasionally old pages will be removed without
addition of any new material (reflecting rescinded regulations)—in these cases the
word None will appear in the appropriate column.

1-98-4



FILING INSTRUCTIONS

Book I, Supplement No. 98

January 5, 2016
Remove these Add these Section(s)
old pages new pages Affected

Do not file this supplement until you confirm that
all prior supplements have been filed

17.120-1 to 17.120-2 17.120-1 to 17.120-2 §§17.120

17.1002-1 to 17.1002-2 17.1002-1 to 17.1002-2 §§17.1002

Be sure to complete the
Supplement Filing Record (page 1-9)
when you have finished filing this material.
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HIGHLIGHTS

Book I, Supplement No. 98
January 5, 2016

Supplement Highlights references: Where substantive changes are made in the text of
regulations, the paragraphs of Highlights sections are cited at the end of the relevant section of
text. Thus, if you are reading §17.100, you will see a note at the end of that section which reads:
“Supplement Highlights references—37(1).” This means that paragraph 1 of the Highlights
section in Supplement No. 37 contains information about the changes made in §17.100. By
keeping and filing the Highlights sections, you will have a reference source explaining all
substantive changes in the text of the regulations.

Supplement frequency: Beginning 1 January 2000, supplements for this Book I will be
issued every month during which a final rule addition or modification is made to the parts of Title
38 covered by this book. Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:

1. On 22 December 2015, the VA published an interim final rule effective 21 January
2016, to amend its medical regulations that govern reimbursement of emergency treatment
provided by non-VA medical care providers. VA is clarifying its regulations insofar as it involves
the reimbursement of medications prescribed or provided to the veteran during the episode of non-
VA emergency treatment. Changes:
e In §17.120, revised paragraph (b),

e In §17.1002, revised the introductory text.
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17.120-1 §17.120—Payment or reimbursement for emergency treatment furnished by 17.120-1
non-VA providers to certain veterans with service-connected disabilites

Payment And Reimbursement of the Expenses of
Medical Services Not Previously Authorized

§17.120 Payment or reimbursement for emergency treatment furnished by
non-VA providers to certain veterans with service-connected disabilities.

To the extent allowable, payment or reimbursement of the expenses of emergency
treatment, not previously authorized, in a private or public (or Federal) hospital not operated by
the Department of Veterans Affairs, or of any emergency treatment not previously authorized
including transportation (except prosthetic appliances, similar devices, and repairs) will be paid
on the basis of a claim timely filed, under the following circumstances:

(a) For veterans with service connected disabilities. Emergency treatment not previously
authorized was rendered to a veteran in need of such emergency treatment:

(1) For an adjudicated service-connected disability;

(2) For nonservice-connected disabilities associated with and held to be
aggravating an adjudicated service-connected disability;

(3) For any disability of a veteran who has a total disability permanent in nature
resulting from a service-connected disability (does not apply outside of the States, Territories,
and possessions of the United States, the District of Columbia, and the Commonwealth of Puerto
Rico); or

(4) For any illness, injury or dental condition in the case of a veteran who is
participating in a rehabilitation program under 38 U.S.C. ch. 31 and who is medically determined
to be in need of hospital care or medical services for any of the reasons enumerated in
§17.47(1)(2); and (Authority: 38 U.S.C. 1724, 1728)

(b) In a medical emergency. Emergency treatment not previously authorized including
medical services, professional services, ambulance services, ancillary care and medication
(including a short course of medication related to and necessary for the treatment of the
emergency condition that is provided directly to or prescribed for the patient for use after the
emergency condition is stabilized and the patient is discharged) was rendered in a medical
emergency of such nature that a prudent layperson would have reasonably expected that delay in
seeking immediate medical attention would have been hazardous to life or health. This standard
is met by an emergency medical condition manifesting itself by acute symptoms of sufficient
severity (including severe pain) that a prudent layperson who possesses an average knowledge of
health and medicine could reasonably expect the absence of immediate medical attention to result
in placing the health of the individual in serious jeopardy, serious impairment to bodily
functions, or serious dysfunction of any bodily organ or part. And,
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17.120-2 §17.120—Payment or reimbursement for emergency treatment furnished by 17.120-2
non-VA providers to certain veterans with service-connected disabilites

(c) When Federal facilities are unavailable. VA or other Federal facilities that VA has an
agreement with to furnish health care services for veterans were not feasibly available, and an
attempt to use them beforehand or obtain prior VA authorization for the services required would
not have been reasonable, sound, wise, or practicable, or treatment had been or would have been
refused.

[39 FR 1844, Jan. 15, 1974, as amended at 49 FR 5616, Feb. 14, 1984; 51 FR 8672, Mar.
13, 1986; 56 FR 3422, Jan. 30, 1991. Redesignated at 61 FR 21966, May 13, 1996; 76 FR 79070
Dec. 21, 2011; 80 FR 79484, Dec. 22, 2015]

Supplement Highlights references: 66(3), 98(1).
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17.1002-1 §17.1002—Substantive conditions for payment or reimbursement 17.1002-1

§17.1002 Substantive conditions for payment or reimbursement.

Payment or reimbursement under 38 U.S.C. 1725 for emergency treatment (including
medical services, professional services, ambulance services, ancillary care and medication
(including a short course of medication related to and necessary for the treatment of the
emergency condition that is provided directly to or prescribed for the patient for use after the
emergency condition is stabilized and the patient is discharged)) will be made only if all of the
following conditions are met:

(a) The emergency services were provided in a hospital emergency department or a
similar facility held out as providing emergency care to the public;

(b) The claim for payment or reimbursement for the initial evaluation and treatment is for
a condition of such a nature that a prudent layperson would have reasonably expected that delay
in seeking immediate medical attention would have been hazardous to life or health (this
standard would be met if there were an emergency medical condition manifesting itself by acute
symptoms of sufficient severity (including severe pain) that a prudent layperson who possesses
an average knowledge of health and medicine could reasonably expect the absence of immediate
medical attention to result in placing the health of the individual in serious jeopardy, serious
impairment to bodily functions, or serious dysfunction of any bodily organ or part);

(c) A VA or other Federal facility/provider that VA has an agreement with to furnish
health care services for veterans was not feasibly available and an attempt to use them
beforehand would not have been considered reasonable by a prudent layperson (as an example,
these conditions would be met by evidence establishing that a veteran was brought to a hospital
in an ambulance and the ambulance personnel determined the nearest available appropriate level
of care was at a non-VA medical center);

(d) At the time the emergency treatment was furnished, the veteran was enrolled in the
VA health care system and had received medical services under authority of 38 U.S.C. chapter 17
within the 24-month period preceding the furnishing of such emergency treatment;

(e) The veteran is financially liable to the provider of emergency treatment for that
treatment;

(f) The veteran has no coverage under a health-plan contract for payment or
reimbursement, in whole or in part, for the emergency treatment (this condition cannot be met if
the veteran has coverage under a health-plan contract but payment is barred because of a failure
by the veteran or the provider to comply with the provisions of that health-plan contract, e.g.,
failure to submit a bill or medical records within specified time limits, or failure to exhaust
appeals of the denial of payment);
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17.1002-2 §17.1002—Substantive conditions for payment or reimbursement 17.1002-2

(g) If the condition for which the emergency treatment was furnished was caused by an
accident or work-related injury, the claimant has exhausted without success all claims and
remedies reasonably available to the veteran or provider against a third party for payment of such
treatment; and the veteran has no contractual or legal recourse against a third party that could
reasonably be pursued for the purpose of extinguishing, in whole, the veteran’s liability to the
provider; and

(h) The veteran is not eligible for reimbursement under 38 U.S.C. 1728 for the emergency
treatment provided (38 U.S.C. 1728 authorizes VA payment or reimbursement for emergency

treatment to a limited group of veterans, primarily those who receive emergency treatment for a
service-connected disability). (Authority: 38 U.S.C. 1725)

[66 FR 36470, July 12, 2001, as amended at 68 FR 3404, Jan. 24, 2003; 76 FR 79071,
Dec. 21, 2011; 77 FR 23617, Apr. 20, 2012; 80 FR 79484, Dec. 22, 2015]

Supplement Highlights references: 14(1), 66(3), 69(1), 98(1).
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