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Chapter 2:  Securing Accountings

5.  Overview

	a.  General
	The Fiduciary Program manual contains basic steps you, as an LIE, must take to secure accountings as they become due.  This guide does not attempt to repeat all information contained in the manual; it merely supplements certain portions.


	b.  Definition:  Accounting
	An accounting, for program purposes, is the fiduciary’s written report of his/her management of a beneficiary’s income and estate.  It includes 

· a beginning balance, 

· an itemization of income and expenses, and 

· a statement of funds remaining at the end of the accounting period.  


	c.  LIE responsibilities with regard to accountings
	As an LIE, you have specific responsibilities regarding accountings.  Those responsibilities include:

· establishing accounting requirements,

· securing timely accountings,

· pursuing overdue accountings aggressively,

· making appropriate referrals when a fiduciary fails to account timely,

· analyzing accountings timely, and 

· providing timely notification to the fiduciary (and the court when applicable) of the results of your account analysis.


Continued on next page

5.  Overview, Continued

	d.  In this chapter
	In this chapter you will find the following topics:


	Topic
	Topic Name
	See Page

	5 
	Overview
	2-1

	6 
	When is an accounting required?
	2-3

	7 
	How do you enforce accounting requirements?
	2-6

	8 
	When is an accounting due?
	2-9

	9 
	How do you secure a fiduciary’s accounting?
	2-10

	10 
	Why might a fiduciary not file a timely accounting?
	2-15

	11 
	Can you assist the fiduciary with preparation of the accounting?
	2-17

	12 
	Why is it essential to conduct a timely analysis of a fiduciary’s accounting?
	2-19

	13 
	[Reserved]
	2-21


6.  When is an accounting required?

	a.  General Requirements
	You will find general accounting requirements in the Fiduciary Program manual.  Accountings are required when any of the following circumstances exist:


	·  VA certifies a court-appointed fiduciary, or


	· VA certifies a federal fiduciary and any of the following conditions apply.

· The beneficiary has a VA estate of $10,000 or more.

· The beneficiary has anticipated VA benefits equal to or in excess of the monthly amount payable to a single 100% service-connected veteran.

· A surety bond is required.

· Commissions have been authorized.

· It cannot be reasonably ascertained by personal contact or other means that VA benefits are properly administered.

· A temporary fiduciary has been appointed.

· Escheat or General Post Fund is a factor.


	In addition to these mandatory situations, the VSCM may require periodic accountings whenever determined necessary to protect the beneficiary’s interests.


Continued on next page

6.  When is an accounting required?, Continued

	a.  General Requirements (continued)
	There are limited exceptions to these rules.  The following table describes the only exceptions to the accounting requirements for federal fiduciaries outlined above:


	If the situation involves …
	Then an accounting …

	fiduciaries for institutionalized beneficiaries
	may not be required from a federal fiduciary receiving benefits for a beneficiary institutionalized at a non-VA facility when the costs of care, maintenance, and personal use funds equal or exceed the VA award, provided there is no VA estate in excess of $10,000.  

This includes fiduciaries for 100 percent service-connected veterans.

Note:  Temporary fiduciaries are always required to account.

Note:  This decision is at the discretion of the VSCM.

	a spouse payee
	is not required unless there are unusual circumstances or there appears to be a possibility of misappropriation of VA benefits.

	a chief officer of a federal institution
	is not required if the officer is receiving VA benefits in a fiduciary capacity.

	foreign fiduciaries
	need not be required in cases in which the fiduciary and beneficiary permanently reside in a jurisdiction other than

· a state of the United States

· the District of Columbia

· the Commonwealth of Puerto Rico, or

· the Republic of the Philippines.

Note:  This decision is at the discretion of the VSCM, under the authority of 38 CFR 13.104(b).


Continued on next page

6.  When is an accounting required?, Continued

	a.  General Requirements (continued)
	Unless the case meets a specific exception, an accounting requirement must be imposed on the fiduciary.  It is your shared responsibility with the field examiner to enforce this requirement using all available resources.


	b.  How is an accounting requirement established?
	Generally, the field examiner establishes an accounting requirement at the time of the initial appointment field examination based upon the criteria mentioned above.  


	You may become aware of the need for an accounting at the time of a field exam review, telephone call, review of award action reflecting an award increase, and/or release of a lump sum retroactive payment.


7.   How do you enforce accounting requirements?

	a.  Duty to Supervise Fiduciary
	38 USC 6107 makes clear VA’s duty to monitor a fiduciary’s performance.  Enforcement of accounting requirements is an integral part of this process.  Failure to do so may result in a finding of VA negligence, which will require VA to reissue any misused benefits.


	b.  General
	The field examiner is responsible for establishing any accounting requirement at the time of an initial appointment field examination.  The LIE, however, shares responsibility for estate administration.  Therefore, it is essential that the LIE be alert to situations that may require an accounting and take appropriate action to ensure diaries are established in FBS.  


	c.  In this Chapter
	In this topic, we will discuss review of 

· initial appointment field examination reports, 

· award actions, and

· fiduciary beneficiary field examination reports.


	d.  Review of initial appointment field examination reports
	Thoroughly review each initial appointment field exam report at the time of certification of the fiduciary.  If the field examiner did not establish an accounting requirement, review to determine if the situation meets criteria for mandatory accounting:


	Is the fiduciary court-appointed?


	If the fiduciary is a federal fiduciary, 

· are annual VA benefits equal to or greater than the monthly amount paid to a single, 100%, service-connected veteran?  Be sure to consider any retroactive benefit payable.

· is there an existing VA estate in excess of $10,000?

· was a federal fiduciary commission approved?

· was a surety bond required?

· is the fiduciary a “temporary fiduciary?”

· are there other factors that indicate an accounting may be necessary to protect the beneficiary’s interests?


Continued on next page

7.   How do you enforce accounting requirements?, Continued

	d.  Review of initial appointment field examination reports (continued)
	If you find an accounting is required and has not been established, return the initial appointment request to the field examiner for completion to address the accounting requirement.  Do not certify the fiduciary until the accounting requirement has been addressed.


	e.  Review of Award Actions
	Veteran Service Representatives are required to furnish F&FE with a copy of each award action involving a beneficiary under F&FE supervision.  Review each award action to determine if it:

· increases the monthly benefit to the amount payable to a single, 100% service-connected veteran, or

· will result in retroactive benefits that, when added to the current VA estate, equal or exceed $10,000.


	Refer to the following chart for required actions:


	If the changed circumstances …
	Then you must …

	will result in a new accounting requirement,
	notify the fiduciary of the requirement, accounting period, and provide instructions for maintaining adequate records.  If it appears the fiduciary does not understand, or is uncooperative, request a field examination to either

· provide guidance to the fiduciary, or

· appoint a successor fiduciary who is willing and able to perform the duties required.

	call into question the fiduciary’s ability to continue to serve,
	issue a successor initial appointment field examination request.  Awards resulting in retroactive benefits of $25,000 or more require approval of the VSCM and action by F&FE prior to release.  


Continued on next page

7.   How do you enforce accounting requirements?, Continued

	f.  Review fiduciary beneficiary field exam reports in non-accounting cases
	Review estate value reported with completed field exam reports.  If funds reported equal or exceed $10,000, you must determine if those funds are VA derived.  In most instances, we presume VA benefit payments are spent first for the beneficiary’s needs.  To quickly assess the value of any VA estate, consider the following.

· Were retroactive benefits paid since the last field examination?  Review any award actions on file as well as payment records.  While we presume current VA income is spent first, estate funds are not used until all income has been spent.  

· Is the VA benefit the only income managed by the fiduciary?  If so, then all accumulated funds are regarded as VA-derived.


	If you determine that the VA estate now equals or exceeds $10,000, notify the fiduciary of the accounting requirement, accounting period, and provide instructions for maintaining adequate records.  If it appears the fiduciary does not understand or is uncooperative, request a field examination to either

· provide guidance to the fiduciary, or

· appoint a successor fiduciary who is willing and able to perform the duties required.


	Reference:  For more information on determining VA estate value and presumption as to use, see Chapter 5 of this Program Guide.


	g.  FBS Diary
	Whenever an accounting requirement is identified, you must ensure that the accounting type, letter number, and due date are entered into FBS to ensure proper controls are in place to issue an accounting call letter when due.


	Reference:  Refer to the FBS User Guide, Chapter 2 for information on updating a VetBene record, and Chapter 8 for data field requirements.


	h.  Summary
	Reviewing field examination reports and award actions and implementing necessary accounting requirements should result in obtaining a timely and acceptable accounting.  Following these procedures will lessen the likelihood of a finding of negligence if the fiduciary misuses VA funds under his/her control.


8.  When is an accounting due?

	a.  When is an accounting due?
	The accounting due date will be 30 days from the ending date of the accounting period.  This allows the fiduciary sufficient time to prepare and submit the accounting.


	In court-appointed fiduciary cases, the ending date is determined by the court and will generally be the anniversary date of the fiduciary’s appointment.  Only the court can change this date.  


	In federal fiduciary cases, the field examiner will establish the ending date.  The VSCM can change this date, if specifically requested by the fiduciary.


	b.  Considerations for changing an accounting end date for a federal fiduciary
	Always consider any adverse effects on workload when contemplating approval of a request for change in an accounting end date.  Take care to ensure that requests are reasonable and justified.  

Establishing account end dates based on the anniversary date of the fiduciary’s appointment will automatically result in accounting work being distributed throughout the year.  This will facilitate your ability to conduct timely reviews of accountings upon receipt.


	If you routinely grant approval to modify accounting end dates to the end of the year, you will soon have an inordinate number of accountings received in January and likely be unable to complete your reviews within the prescribed 14 days from receipt.


	c.  When is the accounting considered delinquent?
	An accounting is considered to be delinquent if not received within 30 days from the ending date of the accounting period.  


9.  How do you secure a fiduciary’s accounting?

	a.  Where can you find guidance on securing accountings?
	The Fiduciary Program manual contains basic steps you, as an LIE, must take to secure accountings as they become due.  These requirements are discussed in the following paragraphs.


	It is essential that you remind the fiduciary when the accounting period is nearing its end.  Your follow-up efforts to secure any accounting that is not received timely must be sustained.  


	b.  What is the process for obtaining a fiduciary’s accounting?
	Sending a letter, placing a telephone call or initiating a field examination for the purpose of obtaining a currently due (or delinquent) accounting is commonly referred to as “calling the accounting.”  Initial and first follow-up accounting call letters for individual fiduciaries generally come from the Fiduciary Beneficiary System (FBS).  FBS procedures are outlined in detail in the FBS User Guide.  


	Although you may take additional steps to secure an accounting, the following table outlines those steps that are required in each instance:


	Step
	Timeframe
	Required Action

	1
	35 – 65 days prior to the accounting end date
	Send FBS-generated accounting due letter reminding the fiduciary that an accounting will soon be due.  (Not required for corporate fiduciaries.)


Continued on next page

9.  How do you secure a fiduciary’s accounting?, Continued

	b.  What is the process for obtaining a fiduciary’s accounting? (continued)


	Step
	Timeframe
	Required Action

	2
	35 – 65 days after the accounting end date
	Send FBS-generated (or individually prepared) reminder letter to inform the fiduciary that the accounting is due and has not been received.  

	3
	90 days after the accounting end date
	Make appropriate follow-up by letter, telephone, or face-to-face contact.  Inform the fiduciary that failure to furnish the accounting can result in legal action, referral to the OIG, or other actions including removal as fiduciary.  Any potential action cited must be reasonable under the circumstance.  Your notification should not threaten action that will not be taken.  

Follow-up on all steps taken to obtain the accounting in a timely manner, documenting your sustained efforts. 


	c.  Initial Call Letter
	FBS generates previously diaried accounting call letters once a month, on a cyclic routine.  Letters are generated at the beginning of a month for accountings with due dates occurring in the following month.  For instance, letters for accountings due in January are received the first part of December.


	This letter is intended for immediate mailing 35 to 65 calendar days prior to the end of the accounting period.  It is intended to alert fiduciaries that their accounting will soon be due so that they can begin putting the necessary information together.  


Continued on next page

9.  How do you secure a fiduciary’s accounting?, Continued

	c.  Initial Call Letter (continued)
	Corporate fiduciaries normally keep calendar diaries and accurate records and do not require this accounting reminder; accounting call letters are generally not necessary.  Refer to the following table for “AccountType” codes:


	Use AccountType code …
	 To …

	11
	generate an accounting call letter.

	20 
	suppress the accounting call letter.


	d.  VA Form 21-4718, Account Book
	VA Form 21-4718, Account Book, may be furnished with accounting letters for individual fiduciaries.  This tool is designed to facilitate record keeping.  Use discretion in furnishing this booklet.  While it may be advantageous to individuals who are not professional fiduciaries, professional fiduciaries will generally maintain more sophisticated records and have no use for this type of accounting record.  


	e.  First Follow-up
	When an accounting due date has been entered, FBS generates a follow-up letter 35 to 65 days after the accounting end date.  This letter is brief and is intended as a gentle reminder that the accounting is now past due.  The letter is intentionally not strongly worded.


	At local option, or in special circumstances, individually prepared letters may be sent.  For instance, if you have an individual fiduciary who is habitually late in filing his or her accounting, it may be advisable to send an individually prepared and more strongly worded letter.


Continued on next page

9.  How do you secure a fiduciary’s accounting?, Continued

	f.  Final Demand
	When an accounting has still not been received 90 days beyond the accounting end date, a third, strongly worded letter should be sent.  This letter might indicate that, if the fiduciary does not submit the accounting within 15 days, it will be necessary to take further action such as:

· require the fiduciary to appear at the Regional Office to pick up future payments,

· suspend further payments, 

· replace the fiduciary, or

· refer for legal action.


	Your letter should not threaten action that cannot or will not be taken.  For example, do not threaten to suspend benefits if it will create a hardship for the beneficiary.   The Regional Counsel must sign any letter threatening removal of a court-appointed fiduciary or other legal action.  


	g.  Telephone Call and Field Examinations
	After the first FBS (or locally generated) follow-up letter has been sent, informal attempts via telephone are encouraged in an effort to obtain the accounting.  Document these efforts in the PGF using a VA Form 119, Report of Contact, and briefly note on VA Form 21-3045, Estate Action Record.  


	If a field examination is currently pending, ask the field examiner to 

· obtain the delinquent accounting, and

· consider appointment of a successor fiduciary if the current fiduciary is uncooperative.  


	Do not routinely request unscheduled field examinations to secure accountings.


	h.  Suspending Payments
	Do not automatically suspend payment to the fiduciary because of a failure to account.  When payment is suspended, the person most likely to be hurt is the beneficiary.  VA efforts to obtain an accounting should not cause hardship to the beneficiary, if it can possibly be avoided.  There may be many reasons for a fiduciary not filing an accounting timely.  A distinction may be drawn between willful neglect or refusal to account and some other acceptable inability to account timely.


Continued on next page

9.  How do you secure a fiduciary’s accounting?, Continued

	i. Can you request Regional Counsel assistance to obtain a delinquent accounting?
	A request for Regional Counsel assistance to obtain an accounting is generally appropriate only for court-appointed fiduciaries.  Such requests are inappropriate prior to your sustained efforts to secure the necessary report from the fiduciary.

When your sustained efforts have failed and the accounting becomes 120 days delinquent, it is essential that you request Regional Counsel assistance.


	Document the PGF regarding your referral and follow-up with Regional Counsel periodically, annotating your Accounting Due Report with the status.


	j.  Seriously Delinquent Accountings
	The requirement to maintain accurate records and to submit any required accountings is an integral part of any fiduciary’s duties.  When a fiduciary is seriously delinquent in submitting required accountings, you must take appropriate action.  Refer to the following chart for referral guidelines:


	If a …
	Is seriously delinquent due to delaying tactics … 

	court-appointed fiduciary’s accounting 
	on the part of the fiduciary, attorney, or officer of the court, fully document all facts and refer the case to the Regional Counsel for assistance.

	federal fiduciary’s accounting 
	request a field examination to obtain the delinquent accounting and consider appointment of a successor fiduciary.


10.  Why might a fiduciary not file a timely accounting?

	a.  Are there legitimate reasons a fiduciary might fail to account timely?
	When a fiduciary does not file his or her accounting timely, there may be legitimate reasons for this delay in filing.  The fiduciary may have experienced an illness or had some other legitimate excuse.  In those situations, the fiduciary may have requested an extension of time to file and, if the Fiduciary Activity granted the extension, you will have re-diaried your records accordingly.   


	Note:  Remember, if the fiduciary is court-appointed, the court is responsible for granting any extension.


	b.  Why else might a fiduciary not file a timely accounting?
	If the accounting becomes delinquent and you have heard nothing from the fiduciary, the failure may be a result of many possible reasons.  Potential reasons may include:

· simple negligence,

· lack of understanding of the accounting process,

· failure to retain records of their fiduciary activity,

· inappropriate use of funds, or

· fiduciary misuse of funds.


	c.  Should you request a field examination?
	If a field examination is currently pending, 

· ask the field examiner to obtain the delinquent accounting and 

· to consider appointment of a successor fiduciary if the current fiduciary is uncooperative.


	Do not routinely request unscheduled field examinations to obtain accountings from fiduciaries.  Such requests are appropriate only when

· assistance is specifically requested by the fiduciary, or 

· your initial requests have not resulted in an accounting, or have resulted in an unsatisfactory accounting that cannot be resolved through routine contact.  


	The requirement to account for VA benefits is a basic fiduciary responsibility.  Fiduciaries that are repeatedly unable to prepare their accounting without assistance of the field examiner or LIE should be replaced.  


Continued on next page

10.  Why might a fiduciary not file a timely accounting?, Continued

	d.  How do you treat instances of delinquent accountings?
	If the fiduciary fails to respond to your demand for an accounting, you must treat this failure as a “red flag” and proceed as if potential misuse is at issue.  Follow the procedures for securing an accounting as outlined in the Fiduciary Program manual.


	It is essential that you follow each required step, documenting all actions on VA Form 21-3045, Estate Action Record, as well as filing copies of any correspondence and VA Forms 119, Reports of Contact, in the PGF.  This documentation will support your contention that the fiduciary has failed to respond to demands for an accounting if you must ultimately refer the case to Regional Counsel for court action or to the Office of the Inspector General for investigation.  


11.  Can you assist the fiduciary with preparation of the accounting?

	a.  Can you prepare an accounting if requested by the fiduciary?
	If the fiduciary requests your assistance with preparation of his or her accounting, follow these guidelines:




	· You may enter the veteran’s name, beneficiary’s name, and VA claim number on the accounting form for a federal fiduciary.  


	· You may not make any other entries on an accounting form for the fiduciary as to do so compromises the integrity of the document.  


	· You may assist the fiduciary with reviewing records and provide guidance as to how specific expenses are to be reported.  The actual entries, however, must be made by the fiduciary.  


	· You must obtain the fiduciary’s signature on the document.


	· You may not certify account balances unless you personally view original and unaltered financial institution statements.


	b.  Why is it inappropriate for you to complete the accounting form?
	It is the fiduciary’s accounting of his or her fiduciary activity relating to the beneficiary’s estate.  If we (VA) make entries on an accounting form that is later used for evidence in an investigation or court action, the fiduciary may assert that VA completed the form inaccurately and they merely signed it, assuming it was correct.


 Continued on next page

11.  Can you assist the fiduciary with preparation of the accounting?, Continued

	c.  Can you request the field examiner assist the fiduciary with the accounting?
	You may request the field examiner secure a delinquent accounting, or assist a fiduciary with preparation of an accounting.  Again, however, the field examiner may not complete the form; they may provide guidance only.  


	d.  What if the fiduciary is not capable of completing the accounting form?
	The ability to maintain records and furnish an accounting of fiduciary activity upon request is an integral responsibility of all fiduciaries.  If a fiduciary requests guidance in preparing his or her first accounting, provide assistance within the parameters of paragraph ‘a’ above.  If, however, the fiduciary again requires assistance with the next accounting, you must consider whether alternate fiduciary arrangements should be made.  


	When you find that a fiduciary is either incapable of understanding, or is unwilling to meet his or her accounting responsibility, request a field examination for the purpose of recognizing a successor fiduciary and obtaining a final accounting from the out-going fiduciary.  


12.  Why is it essential to conduct a timely analysis of a fiduciary’s accounting?

	a.  Duty to conduct timely review of fiduciary accountings
	38 USC 6107 makes clear VA’s duty to perform timely analyses of accountings from fiduciaries.  When a finding of misuse has been made, VA’s failure to timely analyze a fiduciary’s accounting will be considered in determining whether VA was negligent in supervising the fiduciary.  A negligence finding will result in reissuance of benefits.


	b.  What is considered timely?
	Refer to the following chart to determine timeliness of accounting reviews:


	If the fiduciary is …
	The accounting must be analyzed and action taken to either approve the accounting or notify the fiduciary of any deficiencies within …

	court appointed
	14 days of receipt by F&FE or the time allowed by the court, whichever is longer.

Note:  If a court accounting is unsatisfactory, also request that Regional Counsel notify the court of the deficiency and request no action be taken to allow the account pending resolution.

	a federal fiduciary
	14 days of receipt by F&FE.


Continued on next page

12.  Why is it essential to conduct a timely analysis of a fiduciary’s accounting?, Continued

	c.  Why is timely review essential?
	Receipt of a fiduciary accounting may alert VA of any inappropriate expenditure the fiduciary may have made.  A failure to timely identify such deficiencies may result in financial harm to the beneficiary and be construed as negligence by VA.  


	For instance, the fiduciary is the beneficiary’s father and the beneficiary resides in the fiduciary’s home.  The fiduciary furnishes his first annual accounting in March that reflects he is making his personal mortgage payments from the beneficiary’s funds.  You do not analyze the accounting until August.  As the fiduciary has heard nothing from VA, he may assume the mortgage payments are acceptable.  In addition to the 12-month period covered by the accounting, the fiduciary will have made an additional 5 mortgage payments by the time you analyze the accounting.  The fiduciary may argue that VA’s failure to inform him otherwise constituted approval of the expense.  Had your analysis been timely, you would have notified the fiduciary that these expenses were unacceptable and likely avoided any further such payments.


	In court cases, a failure to notify the court of any deficiencies may result in court approval of the accounting.  If the accounting is approved by the court and later determined to be unsatisfactory, VA may lose the opportunity to file a timely objection.  If the court refuses VA’s request, the beneficiary will be financially harmed, VA could potentially be found negligent, and benefits will have to be reissued.


13.  [Reserved]

	a.  
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