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Section C.  Incarceration of a Dependent

 PRIVATE INFOTYPE="OTHER" Overview

	In this Section
	This section contains the following topics:


	Topic
	Topic Name
	See Page

	7
	General Information on Benefit Payments When a Dependent Is Incarcerated
	8-C-2

	8
	Discontinuing Death Pension When a Surviving Spouse Is Incarcerated 
	8-C-5

	9
	Reduction of DIC When a Surviving Spouse Is Incarcerated
	8-C-8

	10
	Adjusting Death Pension Awards When a Child Is Incarcerated
	8-C-9

	11
	Adjusting DIC Awards When a Child Is Incarcerated
	8-C-11

	12
	Adjusting Awards When a Parent Is Incarcerated
	8-C-12

	13
	Resuming Payments/Making Adjustments Upon Release of a Surviving Spouse
	8-C-13

	14
	Resuming Payments/Making Adjustments Upon Release of a Child or Parent 
	8-C-17


7.  General Information on Benefit Payments When a Dependent Is Incarcerated

 PRIVATE INFOTYPE="OTHER" 
	Introduction 
	This topic contains general information regarding the payment of benefits when a dependent is incarcerated.  It includes information on

· discontinuing a veteran’s pension due to excess income after a dependent’s incarceration

· reducing a veteran’s pension rate after a dependent’s incarceration

· resuming or increasing a veteran’s pension due to a dependent’s release

· discontinuing an award if the incarcerated dependent is an apportionee, and

· death pension adjustments.


	Change Date
	March 26, 2009


	a.  Discontinuing a Veteran’s Pension Due to Excess Income After a Dependent’s Incarceration 
	According to 38 U.S.C. 1505(a), no pension shall be paid for an individual incarcerated for a felony or misdemeanor, beginning the 61st day of imprisonment from the date of conviction.  If the veteran’s entitlement to pension under the applicable income limitation is contingent on a sole dependent that is imprisoned in excess of 60 full days following conviction, discontinue benefits using reason code 11.  

The effective date is the date on which the 61st day of imprisonment occurs.

References:  

· For information on determining the veteran’s annual income, see 38 CFR 3.23(d)(4).

· For information on due process notification procedures, see M21-1MR, Part III, Subpart v, 8.A.2.b.

· For more information about reason codes, see M21-1, Part I, Appendix C, Table F.


Continued on next page

7.  General Information on Benefit Payments When a Dependent Is Incarcerated, Continued

	b.  Reducing a Veteran’s Pension Rate After a Dependent’s Incarceration
	Pension payments to or for an individual incarcerated for a felony or misdemeanor will be discontinued on the 61st day of imprisonment following conviction, under 38 CFR 3.666.  If payments are made to a veteran with one or more dependents and a dependent is imprisoned for a period in excess of 60 full days following conviction, amend the veteran’s award, using reason code 28, to reflect the rate payable as if the imprisoned dependent did not exist.  

The effective date is the date on which the 61st day of imprisonment occurs. 

In Improved Pension cases, ignore any income of the imprisoned dependent and recompute the countable income.


	c.  Resuming or Increasing a Veteran’s Pension Due to a Dependent’s Release
	If an imprisoned dependent is released, any resumption or increase of the veteran’s pension due to the release is effective from the date of release if the notice is received within one year of that date.  

Otherwise, any resumption or increase is effective from the date that such notice is received. 

Reference:  For more information about resuming benefits following release from incarceration, see 38 CFR 3.666(c).


	d.  Discontinuing an Award When the Incarcerated Dependent Is an Apportionee
	No apportionment may be made to, or on behalf of, any person incarcerated in a penal institution for conviction of a felony or misdemeanor.  If a dependent receiving an apportioned share of a veteran’s award is imprisoned for more than 60 days following conviction, discontinue the apportionee’s award. 

Take action to either

· amend the veteran’s award to reflect the rate payable as if the dependent did not exist, as described in M21-1MR, Part III, Subpart v, 8.C.7.b, or

· discontinue the veteran’s award as outlined in M21-1MR, Part III, Subpart v, 8.C.7.a.

Reference:  For the authority to discontinue benefits to an apportionee, see 38 CFR 3.665(g).


Continued on next page

7.  General Information on Benefit Payments When a Dependent Is Incarcerated, Continued

	e.  Death Pension Adjustments
	For information concerning death pension adjustments when a dependent is incarcerated, see M21-1MR, Part III, Subpart v, 8.C.10.  


8.  Discontinuing Death Pension When a Surviving Spouse Is Incarcerated

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on discontinuing the payment of death pension when a surviving spouse is incarcerated.  It includes information on 

· discontinuing death pension

· providing notification to an incarcerated surviving spouse

· cases in which the surviving spouse’s award has been apportioned for a child

· paying or discontinuing a pension award to a child 

· adjusting a child’s award in Improved Pension cases, and

· Section 306 cases.


	Change Date
	May 14, 2007


	a.  Discontinuing Pension 
	Per 38 CFR 3.666(b), discontinue the pension of an incarcerated surviving spouse who was receiving or entitled to receive pension in his/her own right or on account of a child or children.  

Use reason code 28 on the award.


	b.  Providing Notification to an Incarcerated Surviving Spouse 
	Send a notice of proposed adverse action, informing the surviving spouse of the effect such incarceration will have on his/her own benefits, as well as on the child’s/children’s rights to apportionment.  Advise him/her to furnish information concerning 

· the child’s/children’s individual income and net worth, and

· the name and address of the person or persons responsible for their care during the incarceration.

References:

· For more information on notification of incarcerated claimants, see M21-1MR, Part III, Subpart v, 8.A.2.f.

· For information about elements of a due process notification, see M21-1MR, Part I, 2.B.5.b



Continued on next page

8.  Discontinuing Death Pension When a Surviving Spouse Is Incarcerated, Continued

	c.  When the Surviving Spouse’s Award Is Apportioned for a Child
	If the surviving spouse’s award was apportioned for a child, do not change payments to or for the child.  If current evidence is not of record, request that the child’s custodian or the child, if of the age of majority, provide income and net worth evidence within 30 days.

Reference:  For information about adjusting apportionment awards, see M21-1MR, Part III, Subpart v, 3.B.5.


	d.  Paying or Discontinuing a Pension Award to a Child
	Use the table below to take action upon receipt of income and net worth evidence from the child or child’s custodian. 


	If the evidence …
	Then … 

	indicates that there is a bar to entitlement due to excessive income or value of estate
	discontinue the apportioned award as of the 61st day of the surviving spouse’s incarceration after conviction using either 

· reason code 11, Excess Income, or 

· reason code 12, Excess Net Worth, as appropriate.

	indicates that 

· the combined income of the child and custodian is not excessive, and 

· net worth does not constitute a bar 
	· pay pension to or for a child or children effective the 61st day after the first full day of the surviving spouse’s imprisonment following conviction of a felony or misdemeanor in the same manner and at the rate payable as if there were no surviving spouse, and

· award the child the full non-apportioned rate using reason code 40.

	is not received by the expiration of the control period
	· discontinue payments as of the 61st day of the surviving spouse’s incarceration using reason code 16, Failure To Furnish Evidence

· inform the child’s custodian or the child, as appropriate, of the reason for the discontinuance, and

· include appellate rights in the notification.


Continued on next page

8.  Discontinuing Death Pension When a Surviving Spouse Is Incarcerated, Continued

	e.  Adjusting a Child’s Award in Improved Pension Cases
	In Improved Pension cases, adjusting an apportioned award to a child in the legal custody of the surviving spouse may result in either a termination or reduction in the child’s award.  This adjustment is effective the later of either the

· date of the 61st day of the surviving spouse’s incarceration, or

· date of termination of the surviving spouse’s award.


	f.  Handling Section 306 Cases
	In Section 306 cases, any award to children either in or out of the surviving spouse’s custody is at the Improved Pension rates.


9.  Reduction of DIC When a Surviving Spouse Is Incarcerated

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on reducing Dependency and Indemnity Compensation (DIC) for a surviving spouse.  It includes information on

· notifying an incarcerated surviving spouse of possible apportionment, and

· award action to take when an apportionment is authorized.


	Change Date
	March 26, 2009


	a.  Notifying an Incarcerated Surviving Spouse of Possible Apportionment
	A person incarcerated for conviction of a felony may not receive full Dependency Indemnity Compensation (DIC) after 60 full days of incarceration, under 38 CFR 3.665(a).  Payment is reduced to one-half the rate that is payable to a veteran for a ten percent service-connected disability, according to 38 CFR 3.665 (d)(3).  In the notice of proposed adverse action sent to the incarcerated surviving spouse who has eligible children

· notify him/her that an apportionment may be made to the children

· request that he/she advise VA as to whether or not an apportionment is desired, and

· request that he/she furnish the name and address of the person or persons responsible for the children’s care during the incarceration.  

References:  

· See information on apportionments in M21-1MR, Part III, Subpart v, 8.B.5.

· For more information on the elements of due process notification, see M21-1MR, Part I, 2.B.5.b.


	b.  Award Action When an Apportionment Is Authorized
	If an apportionment of the incarcerated surviving spouse’s DIC is authorized, award payment effective the 61st day of the surviving spouse’s incarceration from the date of conviction of a felony.  

Limit the amount of the apportionment to the amount not payable while the surviving spouse is incarcerated.

Reference:  DIC is apportioned under the provisions of 38 CFR 3.655(e)(2).


10.  Adjusting Death Pension Awards When a Child Is Incarcerated

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on adjusting pension awards when a child is incarcerated.  It includes information on 

· adjusting Section 306 Pension cases when a child is incarcerated

· making a decision based on the current evidence of income, and

· surviving spouse status when the only eligible child is incarcerated.


	Change Date
	March 26, 2009


	a.  Adjusting Awards in Section 306 Pension Cases When a Child Is Incarcerated
	Pension payments to or for an individual incarcerated for a felony or misdemeanor will be discontinued on the 61st day of imprisonment from the date of conviction, under 38 CFR 3.666.

If a dependent child is incarcerated for a felony or misdemeanor, 

· adjust any award to a surviving spouse or another child or children who have continued entitlement in Section 306 cases, effective the 61st day of the child’s incarceration from the date of conviction  

· amend the award to the surviving spouse and any remaining dependent children to pay pension at a rate as if the incarcerated child did not exist, and

· use reason code 28 for the adjustment.


	b.  Making a Decision Based on the Current Evidence of Income
	If the eligibility verification report or other current evidence reflecting income and net worth is

· available, make a decision on adjusting the award based on that evidence, or  

· insufficient, questionable, or not of record, 

· request a current report of income and net worth from the non-incarcerated dependents, and 

· allow 30 days for receipt of the evidence.


Continued on next page

10.  Adjusting Death Pension Awards When a Child Is Incarcerated, Continued

	c.  Surviving Spouse Status When the Only Eligible Child Is Incarcerated
	If the only eligible child is incarcerated, 

· the surviving spouse’s status becomes the same as that of a surviving spouse without children, and 

· the surviving spouse’s pension is subject to the same income limitations as a spouse with no dependents.


11.  Adjusting DIC Awards When a Child Is Incarcerated

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on adjusting DIC when a child is incarcerated.  It includes information on 

· apportioning an award when there is an eligible surviving spouse or other children

· award action when an apportionment is authorized, and

· adjusting an award when there is no eligible surviving spouse.


	Change Date
	March 26, 2009


	a.  Apportioning an Award When There Is an Eligible Surviving Spouse or Other Children 
	If a surviving spouse, child, or parent is incarcerated for more than 60 days for a felony, DIC shall be one-half the rate of compensation that would be payable for a 10 percent service-connected disability, under 38 CFR 3.665(d)(3).  

If a child is incarcerated for a felony and there is an eligible surviving spouse or any other children, apportion the amounts not paid to the imprisoned child to the surviving spouse or other children.  Determine entitlement to the apportionment based on need of the remaining dependents.

Reference:  For information about authority to apportion the DIC benefits of an incarcerated dependent, see 38 CFR 3.665(e)(2).


	b.  Award Action When an Apportionment Is Authorized
	If an apportionment is authorized, award payment effective the 61st day of the child’s incarceration from the date of his or her conviction for a felony. 

Reference:  For more information on apportioning compensation awards, see 

· M21-1MR, Part III, Subpart v, 8.B.5, and 

· M21-1, Part V, 6.09a(10). 


	c.  Adjusting an Award When There Is No Eligible Surviving Spouse
	If there is no eligible surviving spouse or any other children, adjust the award to one half of the veteran’s 10-percent rate using special law (SL) code 10 without a withholding.  

Reference:  For more information on special law codes, see M21-1, Part V, 6.09a(10).


12.  Adjusting Awards When a Parent Is Incarcerated

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on adjusting benefit awards when a parent of a veteran is incarcerated.  It includes information on

· determining entitlement for two parents, and

· cases in which the incarcerated parent’s award is less than half of the veteran’s 10-percent rate.


	Change Date
	March 26, 2009


	a.  Determining Entitlement for Two Parents
	If a surviving spouse, child, or parent is incarcerated for more than 60 days for a felony, DIC shall be one-half the rate of compensation that would be payable for a 10 percent service-connected disability, under 38 CFR 3.665(d)(3).  

If two parents are both entitled to Dependency and Indemnity Compensation (DIC) and were living together prior to the time the DIC payable to one parent was reduced due to incarceration, consider them as two parents not living together for the purpose of determining entitlement to DIC, under 38 CFR 3.665(l).

Reference:  For information on adjusting Parents DIC awards, see M21-1MR, Part V, Subpart iii, 1.D.


	b.  Handling an Award That Is Less Than Half of the Veteran’s 10 Percent Rate
	If the incarcerated parent’s award is less than half of the veteran’s 10-percent rate, do not adjust the award.  For these cases, a parent’s DIC award is subject to reduction below the incarcerated rate due to increased income.

Note:  Maintain current income data as in other parent cases.


13.  Resuming Payments/Making Adjustments Upon Release of a Surviving Spouse

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on resuming payments or making adjustments to awards upon the release of a surviving spouse from a penal institution.  It includes information on 

· resuming payments upon the receipt of a notice of release from prison

· requesting financial information when a surviving spouse with an eligible child is released

· adjusting awards when a child is not in the surviving spouse’s custody

· discontinuing an award when a child is restored to the surviving spouse’s custody

· determining a surviving spouse’s award, and

· examples of award scenarios and related screen prints.


	Change Date
	March 26, 2009


	a.  Resuming Payments Upon Release From Prison
	Upon receipt of notice from any official source that an imprisoned surviving spouse, child, or parent has been released from prison, resume DIC or pension payments under 38 CFR 3.666(c).  

The effective date is either 

· the date of release, if notification is received within one year, or

· the date of receipt of the notice, if notification is not received within one year of release.


	b.  Requesting Financial Information When a Surviving Spouse With an Eligible Child Is Released
	For pension cases, request 

· evidence of the surviving spouse’s income and net worth, and

· information as to whether or not the child or children are remaining in his/her custody.  

Section 306 Benefits
On the release of a beneficiary who was receiving Section 306 Pension benefits prior to incarceration, continue to pay this benefit provided the income and net worth are within the applicable limits.


Continued on next page

13.  Resuming Payments/Making Adjustments Upon Release of a Surviving Spouse, Continued

	c.  Adjusting an Award When a Child Is Not in the Surviving Spouse’s Custody 
	Adjust awards to children who were not in the surviving spouse’s custody at the time of incarceration, except in Improved Pension cases, to the apportioned rate effective as of the date of release, if notification is received within one year.

Otherwise, the effective date is the 

· date of receipt of notice, or

· date of last payment, if an overpayment would result.


	d.  Discontinuing an Award When a Child Is Restored to the Surviving Spouse’s Custody
	Discontinue any award to a child or children who are restored to the surviving spouse’s custody as of 

· the effective date of the surviving spouse’s award, or

· date of last payment, if an overpayment would result.

Note:  Use reason code 40 on all actions adjusting or terminating children’s awards.


	e.  Determining the Surviving Spouse’s Award
	The surviving spouse’s award is subject to any payments made to or for a child or children subsequent to the effective date of reentitlement.  Award the surviving spouse the difference between the

· rate paid to the children, and

· total payable through the date of last payment.


Continued on next page

13.  Resuming Payments/Making Adjustments Upon Release of a Surviving Spouse, Continued

	f.  Example 1:  Incarcerated Widow’s Improved Pension Award
	Situation:
· A widow in receipt of Improved Pension was convicted on 10/18/2006 and remains incarcerated after conviction.

· There is only one eligible child in the legal custody of the widow, and he/she was born on 6/9/1991.

· The child was receiving an apportionment of $40 monthly.

· The child and custodian have no income.

Result: 
The widow’s Improved Pension award is terminated on the 406 screen effective 12/17/2006.

Rationale:  The date of conviction 10/18/2006 is day #1.  To count, use the Julian date.  Add 60 days to the Julian date 291 (10-18-06).  The Julian date is 351, which would make the 61st day of incarceration 12/17/06 (the day of incarceration plus 60 more days).


	g.  Example 1: Child’s Award on 403 Screen
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Note:  Use a locally-generated letter to inform the custodian of the basis for the change.  Enter complete income information for the child and any person legally responsible for the child’s support.


Continued on next page

13.  Resuming Payments/Making Adjustments Upon Release of a Surviving Spouse, Continued

	h.  Example 2:  Incarcerated Widow’s Improved Pension Award
	Situation:
· A widow in receipt of Improved Pension was convicted on 10/18/2000 and remains incarcerated after conviction.

· There was only one eligible child in the legal custody of the widow, and he/she was born on 6/9/1991.

· The child was receiving an apportionment of $40 monthly.

· The child and custodian have no income. 

· The widow is released on 6/20/2006.

Result:
Entitlement is reestablished and award action taken on 8/7/2006.  The DLP is  8/1/2006.  Widow has income of $1,000.


	i.  Example 2:  Child’s Award on 403 Screen
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	j.  Example 2:  Widow’s Award on 403 Screen
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Note:  Use a locally-generated letter to inform both the surviving spouse and the custodian of the basis for the awards.


14.  Resuming Payments/Making Adjustments Upon Release of a Child or Parent

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on resuming payments or making adjustments to awards upon the release of a child or parent from a penal institution.  It includes information on the action taken when 

· an incarcerated child is released

· an incarcerated child is the only child

· an incarcerated child who is not legally in the spouse’s custody is released

· there is no surviving spouse, but there is a surviving child/children, and

· there is a change in an incarcerated parent’s payment status. 


	Change Date 
	May 14, 2007


	a.  Adjusting an Award When an Incarcerated Child Is Released
	Under 38 CFR 3.666(c), if the incarcerated child is released

· adjust the surviving spouse’s award under reason code 28 to include this child, and 

· resume DIC or pension payments effective either 

· the date of release, if notification is received within one year, or

· the date of receipt of the notice, if notification is not received within one year.


	b.  Resuming a Pension Award When an Incarcerated Child Is the Only Child 
	If the incarcerated child was the only child and the surviving spouse’s pension award was discontinued because his/her income exceeded the limitation for a surviving spouse alone, resumption from the date of release is contingent upon the timely submission of evidence reestablishing entitlement.


Continued on next page

14.  Resuming Payments/Making Adjustments Upon Release of a Child or Parent, Continued

	c.  Adjusting an Award When a Child Not Legally in the Spouse’s Custody Is Released
	If the incarcerated child is released and legally out of the surviving spouse’s custody

· adjust any apportioned awards for any other children, and 

· continue to pay this benefit, provided the income and net worth are within the applicable limits.  


	d.  Adjusting an Award When There Is No Surviving Spouse, but Other Surviving

Child/Children
	Adjust all awards under reason code 28 as of the 

· date of release or receipt of the notice of release, or

· date of last payment, if an overpayment would result.

Adjust any apportioned awards for any other children and continue to pay this benefit provided the income and net worth are within the applicable limits.  


	e.  Restoring Payments When There Is a Change in an Incarcerated Parent’s Payment Status
	For those cases where an imprisoned parent’s payment status was changed from that of two DIC parents living together to two parents not living together, upon release from incarceration, restore payment status to that of two DIC parents living together.  

Note:  Presume the parents are reunited unless there is evidence to the contrary.
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