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When Book G was originally prepared, it was current through final regulations published in the Federal Register of 25 February 1992.  These supple​mental materials are designed to keep your regulations up to date.  You should file the attached pages immediately, and record the fact that you did so on the Supplement Filing Record which is at page G-8 of Book G, Vocational Rehabilitation and Education.  



To ensure accuracy and timeliness of your materials, 



it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt. 


2. Before filing, always check the Supplement Filing Record (page G-8) to be sure that all prior supplements have been filed.  If you are missing any supple​ments, contact the Veterans Benefits Administration at the address listed on page G-2.


3. After filing, enter the relevant information on the Supplement Filing Record sheet (page G-8)—the date filed, name/initials of filer, and date through which the Federal Register is covered.


4. If as a result of a failure to file, or an undelivered supplement, you have more than one supplement to file at a time, be certain to file them in chronological order, lower number first.   


5. Always retain the filing instructions (simply insert them at the back of the book) as a backup record of filing and for reference in case of a filing error.


6. Be certain that you permanently discard any pages indicated for removal in the filing instructions in order to avoid confusion later.


To execute the filing instructions, simply remove and throw away  the pages listed under Remove These Old Pages, and replace them in each case with the corres​pond​ing pages from this supplement listed under Add These New Pages.  Occasionally new pages will be added without removal of any old material (reflecting new regulations), and occasionally old pages will be removed with​out addition of any new material (reflecting rescinded regulations)—in these cases the word None will appear in the appropriate column.  
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Book G, Supplement No. 68

May 25, 2005



Remove these
Add these
Section(s)

 
old pages
new pages
Affected
Do not file this supplement until you confirm that all prior supplements have been filed


21.3135-2 to 21.3135-3
21.3135-2 to 21.3135-3
§21.3135


21.4131-1 to 21.4135-6
21.4131-1 to 21.4135-6
§§21.4131 & 21.4135


21.4200-6 to 21.4200-7
21.4200-6 to 21.4200-9
§21.4200


21.7000-1 to 21.7000-2
21.7000-1 to 21.7000-2
Auth. citation


21.7020-11 to 21.7020-12
21.7020-11 to 21.7020-12
§21.7020


21.7131-8 to 21.7131-9
21.7131-8 to 21.7131-9
§21.7131


21.7135-7 to 21.7136-1
21.7135-7 to 21.7136-1
§21.7135

Be sure to complete the 

Supplement Filing Record (page G-8) 

when you have finished filing this material.

HIGHLIGHTS

Book G, Supplement No. 68

May 25, 2005


Supplement Highlights references: Where substantive changes are made in the text of regulations, the paragraphs of Highlights sections are cited at the end of the relevant section of text. Thus, if you are reading §3.263, you will see a note at the end of that section which reads: “Supplement Highlights references—6(2).” This means that paragraph 2 of the Highlights section in Supplement No. 6 contains information about the changes made in §3.263. By keeping and filing the Highlights sections, you will have a reference source explaining all substantive changes in the text of the regulations.


Supplement frequency: This Book G (Rehabilitation and Education) was originally supplemented six times a year, in February, April, June, August, October, and December. Beginning 1 August 1995, supplements will be issued every month during which a final rule addition or modification is made to the parts of Title 38 covered by this book. Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:


1. On 16 May 2005, the VA published a final rule, effective that same date, to prohibit the VA from awarding educational assistance allowance to individuals during any period that they are fugitive felons, and to prohibit payment of educational assistance allowance to a dependent of a veteran if the veteran is a fugitive felon (the prohibitions apply to the Montgomery GI Bill-Active Duty, Post-Vietnam Era Veteran’s Educational Assistance Program, and Survivors’ and Dependents’ Educational Assistance). Changes:



( In §21.3135, added a new paragraph (j);



( In §21.4131, added a new paragraph (i);



( In §21.4135, added a new paragraph (n);



( In §21.4200, added and reserved new paragraphs (ee)–(jj), and added new paragraphs (kk) and (ll);



( In §21.7020, added and reserved new paragraphs (b)(52)–(55), and added new paragraphs (b)(56) and (b)(57);



( In §21.7131, added a new paragraph (q); and



( In §21.7135, added a new paragraph (aa).

(g) Eligible child ceases to be a stepchild. When an eligible child loses eligibility because he or she ceases to be the stepchild of the veteran, VA will discontinue the dependent’s educational assistance allowance on the last day of the child’s eligibility as determined by §21.3041(d)(9).  (Authority: 38 U.S.C. 101(4)(A), 3501)

(h) Veteran no longer rated permanently and totally disabled. 

(1) If the veteran on whose service an eligible person’s eligibility is based is no longer permanently and totally disabled, VA will discontinue the educational assistance allowance:

(i) On the last date of the quarter or semester during which VA rated the veteran as no longer permanently and totally disabled if the eligible person’s educational institution is organized on a quarter or semester basis; or

(ii) On the earlier of the following dates when the eligible person’s educational institution is not organized on a quarter or semester basis:

(A) The last date of the course;

(B) The end of a 12-week period beginning on the date VA rated the veteran as being no longer permanently and totally disabled. (Authority: 38 U.S.C. 3511(b), 3512(a)(6)(A))

(i) Serviceperson is removed from “missing status” listing. 

(1) If the serviceperson on whose service an eligible person’s eligibility is based is removed from the “missing status” listing, VA will discontinue the educational assistance allowance:

(i) On the last date of the quarter or semester during which the serviceperson was removed from the “missing status” listing if the eligible person’s educational institution is organized on a quarter or semester basis; or

(ii) On the earlier of the following dates when the eligible person’s educational institution is not organized on a quarter or semester basis:

(A) The last date of the course;

(B) The end of a 12-week period beginning on the date the serviceperson was removed from the “missing status” listing.  (Authority: 38 U.S.C. 3512(a)(6)(A)) 

(j) Fugitive felons. 

(1) VA will not award educational assistance allowance to an otherwise eligible person for any period after December 26, 2001, during which the:

(i) Eligible person is a fugitive felon; or

(ii) Veteran from whom eligibility is derived is a fugitive felon.

(2) The date of discontinuance of an award of educational assistance allowance to an eligible person is the later of:

(i) The date of the warrant for the arrest of the felon; or

(ii) December 27, 2001.  (Authority: 38 U.S.C. 5313B)

 [61 FR 26111, May 24, 1996, as amended at 70 FR 25786, May 16, 2005]

Supplement Highlights references:  27(1), 68(1).

Next Section is §21.3300

Payments; Educational Assistance Allowance

§21.4131   Commencing dates.

VA will determine the commencing date of an award or increased award of educational assistance under this section. When more than one paragraph in this section applies, VA will award educational assistance using the latest of the applicable commencing dates.

(a) Entrance or reentrance including change of program or educational institution: individual eligible under 38 U.S.C. chapter 32. When an eligible veteran or servicemember enters or reenters into training (including a reentrance following a change of program or educational institution), the commencing date of his or her award of educational assistance will be determined as follows:

(1) If the award is the first award of educational assistance for the program of education the veteran or servicemember is pursuing, the commencing date of the award of educational assistance is the latest of:

(i) The date the educational institution certifies under paragraph (b) or (c) of this section;

(ii) One year before the date of claim as determined by §21.1029(b);

(iii) The effective date of the approval of the course, or one year before the date VA receives the approval notice, whichever is later; or

(2) If the award is the second or subsequent award of educational assistance for the program of education the veteran or servicemember is pursuing, the effective date of the award of educational assistance is the later of:

(i) The date the educational institution certifies under paragraph (b) or (c) of this section; or

(ii) The effective date of the approval of the course, or one year before the date VA receives the approval notice, whichever is later.  (Authority: 38 U.S.C. 3672, 5103, 5110(b), 5113)


(b) Certification by school—the course or subject leads to a standard college degree.

(1) When the student enrolls in a course offered by independent study, the commencing date of the award or increased award of educational assistance will be the date the student began pursuit of the course according to the regularly established practices of the educational institution.

(2) Except as provided in paragraphs (b)(3), (b)(4) and (b)(5) of this section when a student enrolls in a resident course or subject, the commencing date of the award or increased award of educational assistance will be the first scheduled date of classes for the term, quarter or semester in which the student is enrolled.

(3) When the student enrolls in a resident course or subject whose first scheduled class begins after the calendar week when, according to the school’s academic calendar, classes are scheduled to commence for the term, quarter, or semester, the commencing date of the award or increased award of educational assistance allowance will be the actual date of the first class scheduled for that particular course or subject.

(4) When a student enrolls in a resident course or subject, the commencing date of the award will be the date the student reports to the school provided that:

(i) The published standards of the school require the student to register before reporting, and

(ii) The published standards of the school require the student to report no more than 14 days before the first scheduled date of classes for the term, quarter or semester for which the student has registered, and no later than the first scheduled date of classes for the term, quarter or semester for which the student has registered.

(5) When the student enrolls in a resident course or subject and the first day of classes is more than 14 days after the date of registration, the commencing date of the award or the increased award of educational assistance will be the first day of classes.  (Authority: 38 U.S.C. 3481(a), 3680(a); Pub. L. 98-525) 


(c) Certification by school or establishment—course does not lead to a standard college degree.

(1) Residence school: See paragraph (b) of this section.  (Authority: 38 


U.S.C. 3481, 3687)



(2) Correspondence school: Date first lesson sent or date of affirmance 


whichever is later.



(3) Job training: First date of employment in training position.

(d) Entrance or reentrance including change of program or educational institution: individual eligible under 38 U.S.C. chapter 35. When a person eligible to receive educational assistance under 38 U.S.C. chapter 35 enters or reenters into training (including a reentrance following a change of program or educational institution), the commencing date of his or her award of educational assistance will be determined as follows:

(1) If the award is the first award of educational assistance for the program of education the eligible person is pursuing, the commencing date of the award of educational assistance is the latest of:

(i) The beginning date of eligibility as determined by §21.3041(a) or (b) or by §21.3046(a) or (b), whichever is applicable;

(ii) One year before the date of claim as determined by §21.1029(b);

(iii) The date the educational institution certifies under paragraph (b) or (c) of this section;

(iv) The effective date of the approval of the course, or one year before the date VA receives the approval notice, whichever is later; or

(2) If the award is the second or subsequent award of educational assistance for that program, the effective date of the award of educational assistance is the later of:

(i) The date the educational institution certifies under paragraph (b) or (c) of this section; or

(ii) The effective date of the approval of the course, or one year before the date VA receives the approval notice, whichever is later.  (Authority: 38 U.S.C. 3014, 3023, 3034, 3672, 5103)


(e) [Removed and reserved]


(f) Liberalizing laws and Department of Veterans Affairs issues. In accordance with facts found. but not earlier than the effective date of the act or administrative issue.


(g) Correction of military records. Eligibility of a veteran or eligible person may arise as the result of correction or modification of military records under 10 U.S.C. 1552, or a change, correction or modification of a discharge or dismissal under 10 U.S.C. 1553, or other competent military authority. In these cases the commencing date of educational assistance allowance will be in accordance with the facts found, but not earlier than the date the change, correction or modification was made by the service department.  (Authority: 38 U.S.C. 3462(b), 3501(d))


(h) Individuals in a penal institution. If a veteran or eligible person is paid a reduced rate of educational assistance or no educational assistance under §21.3132(a) or (b) or §21.5139, the rate will be increased or benefits will commence effective the earlier of the following dates:



(1) The date the tuition and fees are no longer being paid under another Federal program, or a State or local program, or



(2) The date of the release from the prison or jail.  (Authority: 38 U.S.C. 3482(g), 3532(e))

(i) Fugitive felons. An award of educational assistance allowance to an otherwise eligible veteran or person will begin effective the date the warrant for the arrest of the felon is cleared by:

(1) Arrest;

(2) Surrendering to the issuing authority;

(3) Dismissal; or

(4) Court documents (dated after the warrant for the arrest of the felon) showing the individual is no longer a fugitive.  (Authority: 38 U.S.C. 5313B)


(j) [Removed and reserved]


[31 FR 6774, May 6 1966, as amended at 39 FR 43220, Dec. 11, 1974; 41 FR 47929 Nov. 1, 1976; 46 FR 62060, Dec. 22, 1981; 48 FR 37977 and 37978, Aug. 22, 1983; 49 FR 5113, Feb. 10, 1984; 50 FR 48581, Nov. 26, 1985; 51 FR 16318, May 2, 1986; 54 FR 28677, July 7, 1989; 57 FR 40614, Sept. 4, 1992; 61 FR 6782, Feb. 22, 1996; 61 FR 26113; 64 FR 23772, May 4, 1999; 66 FR 38938, July 26, 2001; 70 FR 25786, May 16, 2005] 

Supplement Highlights references: 23(1), 27(1), 42(1), 56(2), 68(1).

Next Section is §21.4135

§21.4135  Discontinuance dates.


The effective date of reduction or discontinuance of educational assistance allowance will be as specified in this section. If more than one type of reduction or discontinuance is involved, the earliest date will control.

(a) Death of veteran or eligible person. 

(1) If the veteran or eligible person receives an advance payment pursuant to 38 U.S.C. 3680(d) and dies before the period covered by the advance payment ends, the discontinuance date of educational assistance shall be the last date of the period covered by the advance payment.

(2) In all other cases if the veteran or eligible person dies while pursuing a program of education, the discontinuance date of educational assistance shall be the last date of attendance.  (Authority: 38 U.S.C. 3680)

(b) Election to receive educational assistance under the Montgomery GI Bill–Active Duty. If a veteran makes a valid election, as provided in §21.7045(d), to receive educational assistance under the Montgomery GI Bill–Active Duty in lieu of educational assistance under the Post-Vietnam Era Veterans’ Educational Assistance Program, the discontinuance date of educational assistance under the Post-Vietnam Era Veterans’ Educational Assistance Program shall be the date on which the election was made pursuant to procedures described in §21.7045(d)(2).  (Authority: 38 U.S.C. 3018C(c)(1))


(c) [Removed and Reserved]


(d) [Removed and Reserved]

(e) Course discontinued; course interrupted; course terminated; course not satisfactorily completed or withdrawn from. 

(1) If the individual receives all nonpunitive grades, or withdraws from all courses other than because of being ordered to active duty, and no mitigating circumstances are found, VA will terminate the individual’s educational assistance allowance effective the first date of the term in which the withdrawal occurs.



(2) If the individual withdraws from all other courses other than courses in paragraph (e)(3) of this section and with mitigating circumstances, or withdraws from all courses such that a punitive grade is or will be assigned for those courses:




(i) Residence training: Last date of attendance.




(ii) Independent study: Official date of change in status under the practices of the institution.



(3) If the individual withdraws from correspondence, flight, farm cooperative, cooperative or job training, benefits will be terminated effective:




(i) Correspondence training: Date last lesson is serviced.




(ii) Flight training: Date of last instruction.




(iii) Job training: Date of last training.




(iv) Farm cooperative training: Date of last class attendance.

(v) Cooperative training: Date of last training.  (Authority: 38 U.S.C. 3680(a))

(f) Discontinued by VA (§§21.4215, 21.4216). If VA discontinues payments of educational assistance as provided by §§21.4215(d) and 21.4216, the effective date of discontinuance will be as follows:

(1) The date on which payments first were suspended by the Director of a VA facility as provided in §21.4210, if the discontinuance were preceded by such a suspension.

(2) End of the month in which the decision to discontinue is effective pursuant to §21.4215(d), if the Director of a VA facility did not suspend payments prior to the discontinuance.  (Authority: 38 U.S.C. 3690)

(g) Unsatisfactory progress, conduct or attendance §21.4277. The date the veteran’s or eligible person’s enrollment is discontinued by the school or the date determined under §21.4277, whichever is earlier.  (Authority: 38 U.S.C. 3474, 3524)


(h) Required certifications not received after certification of enrollment (§§21.4203 and 21.4204). 



(1) If required certification of attendance of a veteran or eligible person enrolled in a course not leading to a standard college degree is not timely received, payments will be terminated date of last certification. If certification is later received, adjustment will be made based on facts found.



(2) If verification of enrollment and certificate of delivery of the check is not received within 60 days, in the case of an advance payment, the actual facts will be determined and adjustment made, if required, on the basis of facts found. If student failed to enroll, termination will be effective the beginning date of the enrollment period.


(i) False or misleading statements. See §21.4006.

(j) Disapproval by State approving agency (§21.4259(a)). If a State approving agency disapproves a course, the date of discontinuance of payments to those receiving educational assistance while enrolled in the course will be as follows:

(1) The date on which payments first were suspended by the Director of a VA facility as provided in §21.4210, if disapproval were preceded by such a suspension.



(2) End of the month in which disapproval is effective or notice of disapproval is received in the Department of Veterans Affairs, whichever is later, provided that the Director of a Department of Veterans Affairs facility did not suspend payments prior to the disapproval.  (Authority: 38 U.S.C. 3672(a), 3690)

(k) Disapproval by Department of Veterans Affairs ( §§21.4215, 21.4259(c)). If VA disapproves a course, the date of discontinuance of payments to those receiving educational assistance while enrolled in the course will be as follows:

(1) Date on which payments first were suspended by the Director of a VA facility as provided in §21.4210, if disapproval were preceded by such a suspension.



(2) End of the month in which disapproval occurred, provided that the Director of a Department of Veterans Affairs facility did not suspend payments prior to the disapproval.  (Authority: 38 U.S.C. 3671(b), 3672(a), 3690)


(l) Conflicting interests (not waived)(§21.4005). Thirty days after date of letter notifying veteran or eligible person, unless terminated earlier for other reason.


(m) Incarceration in prison or penal institution for conviction of a felony. 



(1) The provisions of this paragraph apply to a veteran or eligible person whose educational assistance must be discontinued or who becomes restricted to payment of educational assistance allowance at a reduced rate under §21.3132(a) or (b) or §21.5139.



(2) The reduced rate or discontinuance will be effective the latest of the following dates.




(i) The first day on which all or part of the veteran’s or eligible person’s tuition and fees were paid by a Federal, State or local program,




(ii) The date the veteran or eligible person is incarcerated in prison 
or penal institution, or




(iii) The commencing date of the award as determined by §21.4131.  (Authority: 38 U.S.C. 3482(g), 3532(e))

(n) Fugitive felons: veterans eligible under 38 U.S.C. chapter 32. VA will not award educational assistance allowance to an otherwise eligible veteran for any period after December 26, 2001, during which the veteran is a fugitive felon. The date of discontinuance of an award of educational assistance allowance to a veteran who is a fugitive felon is the later of:

(1) The date of the warrant for the arrest of the felon; or

(2) December 27, 2001.  (Authority: 38 U.S.C. 5313B)


(o) [Removed and Reserved]


(p) Error; payee’s or administrative. 


(1) Effective date of award or day preceding act, whichever is later, but not prior to the date entitlement ceased, on an erroneous award based on an act of commission or omission by a payee or with his or her knowledge.



(2) Date of last payment on an erroneous award based solely on administrative error by VA or error in judgment by VA.  (Authority: 38 U.S.C. 5112(b)(10) and 5113)


(q) Fraud; forfeiture resulting (§21.4007). Beginning date of award or day preceding date of fraudulent act whichever is later.


(r) Treasonable acts or subversive activities; forfeiture (§21.4007). Beginning date of award or date preceding date of commission of treasonable act or subversive activities for which convicted, whichever is later.


(s) Reduction in rate of pursuit of course (§21.4270). 



(1) VA will reduce an individual’s educational assistance allowance effective the first date of the term in which the individual reduces training by withdrawing from part of a course, if the reduction occurs at the beginning of the term.



(2) VA will reduce an individual’s educational assistance allowance effective the earlier of the end of the month or end of the term in which an individual reduces training by withdrawing from part of a course when:




(i) The reduction does not occur at the beginning of the term;




(ii) The individual received a lump-sum payment for the quarter, semester, term or other enrollment period during which he or she reduced training; and




(iii) There are mitigating circumstances, or the individual receives a punitive grade for the portion of the course from which he or she withdrew.



(3) VA will reduce an individual’s educational assistance allowance effective the date on which an individual reduces training when:




(i) The reduction does not occur at the beginning of the term;




(ii) The individual did not receive a lump-sum payment for the quarter, semester, term or other enrollment period during which he or she reduced training; and




(iii) There are mitigating circumstances, or the individual receives a punitive grade for the portion of the course from which he or she withdrew. 



(4) If the individual reduces training by withdrawing from a part of a course and the withdrawal does not occur because the individual was ordered to active duty; there are no mitigating circumstances; and the individual receives a nonpunitive grade from that portion of the course from which he or she withdrew; VA will reduce the individual’s educational assistance effective the later of the following:




(i) The first date of enrollment of the term in which the reduction occurs; or




(ii) December 1, 1976. See paragraphs (e) and (w) of this section also.



(5) An individual who enrolls in several subjects and reduces his or her rate of pursuit by completing one or more of them while continuing training in others, may receive an interval payment based on the subjects completed, if the requirements of §21.4138(f) of this part are met. If those requirements are not met, VA will reduce the individual’s educational assistance allowance effective the date the subject or subjects were completed.  (Authority: 38 U.S.C. 5113, 3680)


(t) Change in law or Department of Veterans Affairs issue, or interpretation. See §3.114(b) of this chapter.


(u) Except as otherwise provided. On basis of facts found.


(v) [Removed and Reserved]


(w) Nonpunitive grade assigned without a withdrawal from courses. 



(1) If an individual receives a nonpunitive grade for a particular course for any reason other than a withdrawal from it, VA will reduce the individual’s educational assistance allowance effective the last date of attendance when mitigating circumstances are found.



(2) If an individual receives a nonpunitive grade in a particular course for any reason other than a withdrawal from it, and there are no mitigating circumstances, VA will reduce his or her educational assistance effective the later of the following:




(i) The first date of enrollment for the term in which the grade applies, or




(ii) December 1, 1976. See paragraphs (e) and (s) of this section.  (Authority: 38 U.S.C. 3680(a)(4))

(x) Independent study course loses accreditation. Except as otherwise provided in §21.4252(g), if the veteran or eligible person is enrolled in a course offered in whole or in part by independent study, and the course loses its accreditation (or the educational institution offering the course loses its accreditation), the date of reduction or discontinuance will be the effective date of the withdrawal of accreditation by the accrediting agency.  (Authority: 38 U.S.C. 3672, 3676, 3680A(a))


(y) [Removed and reserved]


(z) [Removed and Reserved]

(aa) [Removed and Reserved]


[31 FR 6774, May 6, 1966, as amended at 57 FR 24367, June 9, 1992; 57 FR 29800, July 7, 1992; 58 FR 26239, May 3, 1993; 58 FR 26241, May 3, 1993; 58 FR 67692, Dec. 22, 1993; 61 FR 6782, Feb. 22, 1996; 61 FR 26113, May 24, 1996; 63 FR 35831, July 1, 1998; 65 FR 5786, Feb. 7, 2000; 66 FR 38938, July 26, 2001; 70 FR 25786, May 16, 2005]


Cross reference:  Special restorative training. See §21.3332.


Editorial note:  For Federal Register citations affecting §21.4135, see the List of CFR Sections Affected in the Finding Aids section of the Code of Federal Regulations.


Supplement Highlights references: 2(3), 6(2), 6(3), 10(2), 23(1), 27(1), 39(4), 47(1), 56(2), 68(1).

(z) Proprietary educational institution. The term proprietary educational institution (including a proprietary profit or proprietary nonprofit educational institution) means an educational institution that:

(1) Is not a public educational institution;

(2) Is in a State; and

(3) Is legally authorized to offer a program of education in the State where the educational institution is physically located.  (Authority: 38 U.S.C. 3680A(e))

(aa) High technology industry: The term high technology industry includes the following industries:

(1) Biotechnology;

(2) Life science technologies;

(3) Opto-electronics;

(4) Computers and telecommunications;

(5) Electronics;

(6) Computer-integrated manufacturing;

(7) Material design;

(8) Aerospace;

(9) Weapons;

(10) Nuclear technology; and

(11) Any other identified advanced technologies in the biennial Science and Engineering Indicators report published by the National Science Foundation.  (Authority: 38 U.S.C. 3014A, 3452(c), 3501(a)(6))

(bb) Employment in a high technology industry. Employment in a high technology industry means employment in a high technology occupation specific to a high technology industry.  (Authority: 38 U.S.C. 3014A)

(cc) High technology occupation. The term high technology occupation means an occupation that leads to employment in a high technology industry. These occupations consist of:

(1) Life and physical scientists;

(2) Engineers;

(3) Mathematical specialists;

(4) Engineering and science technicians;

(5) Computer specialists; and

(6) Engineering, scientific, and computer managers.  (Authority: 38 U.S.C. 3014A, 3452(c), 3501(a)(6))

(dd) Computer specialists. The term computer specialists includes the following occupations:

(1) Database, system, and network administrators;

(2) Database, system, and network developers;

(3) Computer and network engineers;

(4) Systems analysts;

(5) Programmers;

(6) Computer, database, and network support specialists;

(7) All computer scientists;

(8) Web site designers;

(9) Computer and network service technicians;

(10) Computer and network electronics specialists; and

(11) All certified professionals, certified associates and certified technicians in the information technology field.  (Authority: 38 U.S.C. 3014A, 3452(c), 3501(a)(6))

(ee) 
[Reserved]

(ff) 
[Reserved]

(gg) 
[Reserved]

(hh) 
[Reserved]

(ii) 
[Reserved]

(jj) 
[Reserved]

(kk) Fugitive felon. The term fugitive felon means an individual identified as such by Federal, State, or local law enforcement officials and who is a fugitive by reason of:

(1) Fleeing to avoid prosecution for an offense, or an attempt to commit an offense, which is a felony under the laws of the place from which the person flees;

(2) Fleeing to avoid custody or confinement after conviction for an offense, or an attempt to commit an offense, which is a felony under the laws of the place from which the person flees; or

(3) Violating a condition of probation or parole imposed for commission of a felony under Federal or State law.  (Authority: 38 U.S.C. 5313B)

(ll) Felony. The term felony means a major crime or offense defined as such under the law of the place where the offense was committed or under Federal law. It includes a high misdemeanor under the laws of a State which characterizes as high misdemeanors offenses that would be felony offenses under Federal law.  (Authority: 38 U.S.C. 5313B)


[31 FR 6774, May 6, 1966, as amended at 32 FR 3979, Mar. 11, 1967; 32 FR 13403, Sept. 23, 1967; 35 FR 9815, June 16, 1970; 38 FR 14935, June 7, 1973; 38 FR 32579, Nov. 27 1973; 39 FR 43221, Dec. 11, 1974; 40 FR 31762, July 29, 1975; 43 FR 35296, Aug. 5, 1978; 45 FR 48887, July 22, 1980; 48 FR 37584, Aug. 22, 1983; 53 FR 48549, Dec. 1, 1988; 55 FR 28027, July 9, 1990; 57 FR 29800, July 7, 1992; 61 FR 26114, May 24, 1996; 61 FR 29296, June 10, 1996; 62 FR 55760, Oct. 28, 1997; 63 FR 34128, June 23, 1998; 65 FR 81741, Dec. 27, 2000; 68 FR 35178, June 12, 2003; 70 FR 25786, May 16, 2005]


Supplement Highlights references:  27(1, 3), 39(2), 53(1), 62(3), 68(1).

Reserved

Subpart K—All Volunteer Force Educational 

Assistance Program (Montgomery GI Bill—Active Duty)

Authority:  38 U.S.C. 501(a), chs. 30, 36, unless otherwise noted.

Source:  53 FR 1757, Jan. 22, 1988, unless otherwise noted.
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(B) Is recognized as an institution of higher education by the secretary of education (or comparable official) of the country or other jurisdiction in which the educational institution is located.  (Authority: 38 U.S.C. 3002(3)).

(46) Graduate school. The term graduate school means either:

(i) An educational institution, located in a State, that:

(A) Admits as regular students only persons who have a baccalaureate degree or the equivalent in work experience;

(B) Offers postsecondary level academic instruction that leads to a master’s degree, doctorate, or professional degree; and

(C) Is empowered by the appropriate State education authority under State law to grant a master’s degree, doctorate, or professional degree, or, where there is no State law to authorize the granting of a degree, is accredited for master’s degree, doctorate, or professional degree programs by a recognized accrediting agency; or

(ii) An educational institution, not located in a State, that:

(A) Offers a course leading to a master’s degree, doctorate, or professional degree; and

(B) Is recognized as an institution of higher education by the secretary of education (or comparable official) of the country or other jurisdiction in which the educational institution is located.  (Authority: 38 U.S.C. 3002(3)).

(47) High technology industry. The term high technology industry has the same meaning as provided in §21.4200(aa).  (Authority: 38 U.S.C. 3014A, 3452(c), 3501(a)(6))

(48) Employment in a high technology industry. Employment in a high technology industry has the same meaning as provided in §21.4200(bb).  (Authority: 38 U.S.C. 3014A)

(49) High technology occupation. The term high technology occupation has the same meaning as provided in §21.4200(cc).  (Authority: 38 U.S.C. 3014A, 3452(c), 3501(a)(6))

(50) Computer specialist. The term computer specialist has the same meaning as provided in §21.4200(dd).  (Authority: 38 U.S.C. 3014A, 3452(c), 3501(a)(6))

(51) Accelerated payment. An accelerated payment is a lump sum payment of a maximum of 60 percent of the charged tuition and fees for an individual’s enrollment for a term, quarter, or semester in an approved program of education leading to employment in a high technology industry. In the case of a program of education not offered on a term, quarter, or semester basis, the accelerated payment is a lump sum payment of a maximum of 60 percent of the charged tuition and fees for the entire such program.  (Authority: 38 U.S.C. 3014A)

(52)
[Reserved]

(53)
[Reserved]

(54)
[Reserved]

(55)
[Reserved]

(56) Fugitive felon. The term fugitive felon has the same meaning as provided in §21.4200(kk).  (Authority: 38 U.S.C. 5313B)

(57) Felony. The term felony has the same meaning as provided in §21.4200(ll).  (Authority: 38 U.S.C. 5313B)


[53 FR 1757, Jan. 22, 1988, as amended at 55 FR 28383, July 11, 1990; 56 FR 20130, May 2, 1991; 57 FR 15023, April 24, 1992; 58 FR 26241, May 3, 1993; 59 FR 24051, May 10, 1994; 61 FR 6785, Feb. 22, 1996; 61 FR 29297, June 10, 1996; 62 FR 55761, Oct. 28, 1997; 64 FR 23772, May 4, 1999; 65 FR 5786, Feb. 7, 2000; 65 FR 67266, Nov. 9, 2000; 66 FR 39279, July 30, 2001; 68 FR 34328, June 9, 2003; 68 FR 35179, June 12, 2003; 70 FR 25787, May 16, 2005]


Supplement Highlights references:  6(3), 12(3), 23(1), 27(3), 42(1), 47(1), 52(1), 56(3), 62(2,3), 68(1).

Next Section is §21.7030

(ii) The Secretary of the military department concerned collected the difference between $2,700 and the amount by which the military department concerned reduced the veteran’s basic pay following the veteran’s election under §21.7045(e), provided that this collection was accomplished through a method other than reducing the veteran’s retired or retainer pay; or

 (iii) The Secretary of the military department concerned first reduced the veteran’s retired or retainer pay in order to collect the difference between $2,700 and the amount by which the military department concerned reduced the veteran’s basic pay following the election under §21.7045(e).  (Authority: 38 U.S.C. 3018C(e))

(p) Eligibility established due to changes to §§21.7042 and 21.7044. The commencing date of educational assistance will be no earlier than November 1, 2000, if a veteran would have been prevented from establishing eligibility by one or more of the former requirements described in paragraphs (p)(1) through (p)(4) of this section and the veteran is enabled to establish eligibility due to the removal of the statutory bases for those requirements. (For the purposes of this paragraph, the applicable provisions of those former requirements appear in the July 1, 2002 revision of the Code of Federal Regulations, title 38.)

(1) A period of active duty other than the initial period was used to establish eligibility. The veteran was enabled to establish eligibility by the removal of the former eligibility requirement in 38 CFR 21.7042(a)(2)(ii), 21.7042(a)(5)(iv)(A), and 21.7042(a)(5)(iv)(B), revised as of July 1, 2002, that a veteran had to use his or her initial period of active duty to establish eligibility for educational assistance.  (Authority: §102(e), Pub. L. 106-419, 114 Stat. 1825)

(2) High school education eligibility criterion met after the qualifying period of active duty. The veteran was enabled to establish eligibility by the removal of the former eligibility requirement in 38 CFR 21.7042(a)(3), 21.7042(b)(2), and 21.7042(c)(4), revised as of July 1, 2002, that before completing the period of active duty used to establish eligibility for educational assistance, a veteran had to complete the requirements for a secondary school diploma (or an equivalency certificate) or successfully complete (or otherwise receive academic credit for) 12 semester hours (or the equivalent) in a program of education leading to a standard college degree.  (Authority: §103(e), Pub. L. 106-419, 114 Stat. 1826-27)

(3) High school education eligibility criterion met after October 29, 1994. The veteran was enabled to establish eligibility by the removal of the former eligibility requirement in 38 CFR 21.7042(a)(6), 21.7042(b)(11), and 21.7044(b)(13), revised as of July 1, 2002, that certain veterans meet the requirements for a secondary school diploma (or an equivalency certificate) before October 29, 1994, in order to establish eligibility for educational assistance.  (Authority: §103(e), Pub. L. 106-419, 114 Stat. 1826-27)

(4) High school education eligibility criterion for veterans formerly eligible under 38 U.S.C. chapter 34 met after January 1, 1990. The veteran was enabled to establish eligibility by the removal of the former eligibility requirement in 38 CFR 21.7044(a)(3) and 21.7044(b)(3), revised as of July 1, 2002, that, as one of the two ways that certain veterans could meet the educational criteria for establishing eligibility, the veteran must before January 1, 1990, meet the requirements for a secondary school diploma (or equivalency certificate).  (Authority: §103(e), Pub. L. 106-419, 114 Stat. 1826-27)

(q) Fugitive felons. 

(1) An award of educational assistance allowance to an otherwise eligible veteran may begin effective the date the warrant for the arrest of the felon is cleared by:

(i) Arrest;

(ii) Surrendering to the issuing authority;

(iii) Dismissal; or

(iv) Court documents (dated after the warrant) showing the veteran is no longer a fugitive.

(2) An award of educational assistance allowance to a dependent who is otherwise eligible to transferred entitlement may begin effective the date the warrant is cleared by:

(i) Arrest;

(ii) Surrendering to the issuing authority;

(iii) Dismissal; or

(iv) Court documents (dated after the warrant) showing the individual is no longer a fugitive.  (Authority: 38 U.S.C. 5313B)


[53 FR 1757, Jan. 22, 1988, as amended at 55 FR 28386, July 11, 1990, 56 FR 11672, Mar. 20, 1991; 57 FR 40615, Sept. 4, 1992; 61 FR 6788, Feb. 22, 1996; 62 FR 55519, Oct. 27, 1992; 63 FR 34132, June 23, 1998; 64 FR 23773, May 4, 1999; 65 FR 5787, Feb. 7, 2000; 66 FR 38939, July 26, 2001; 66 FR 39280, July 30, 2001; 66 FR 42586, Aug. 13, 2001; 68 FR 34331, June 9, 2003; 70 FR 25787, May 16, 2005] 


Supplement Highlights references:  23(1), 35(1), 39(3), 42(1), 47(1), 56(2), 56(3), 62(2), 68(1).

Next Section is §21.7133


(y) Change in law or VA issue or interpretation. If there is a change in applicable law or VA issue, or in the Department of Veterans Affairs’ application of the law or VA issue, VA will use the provisions of §3.114(b) of this chapter to determine the date of discontinuance of the veteran’s or servicemember’s educational assistance.  (Authority: 38 U.S.C. 5112, 5113; Pub. L. 98-525)

(z) Independent study course loses accreditation. Except as otherwise provided in §21.7120(d), if the veteran or servicemember is enrolled in a course offered in whole or in part by independent study, and the course loses its accreditation (or the educational institution offering the course loses its accreditation), the date of reduction or discontinuance will be the effective date of the withdrawal of accreditation by the accrediting agency.  (Authority: 38 U.S.C. 3014, 3034, 3676, 3680A(a))

(aa) Fugitive felons. 

(1) VA will not award educational assistance allowance to an otherwise eligible veteran for any period after December 26, 2001, during which the veteran is a fugitive felon. The date of discontinuance of an award of educational assistance allowance to a veteran who is a fugitive felon is the later of:

(i) The date of the warrant for the arrest of the felon; or

(ii) December 27, 2001.

(2) VA will not award educational assistance allowance to a dependent who is otherwise eligible to transferred entitlement if the dependent is a fugitive felon or if the veteran who transferred the entitlement is a fugitive felon. The date of discontinuance of an award of educational assistance allowance to a dependent is the later of:

(i) The date of the warrant; or

(ii) December 27, 2001.  (Authority: 38 U.S.C. 5313B)

 (bb) Reduction following loss of increase (“kicker”) for Selected Reserve service. If a veteran is entitled to an increase (“kicker”) in the monthly rate of basic educational assistance as provided in §21.7136(g) or §21.7137(e), due to service in the Selected Reserve, and loses that entitlement, the effective date for the reduction in the monthly rate payable is the date, as determined by the Secretary of the military department concerned, that the veteran is no longer entitled to the increase (“kicker”).  (Authority: 10 U.S.C. 16131)


(cc) Except as otherwise provided. If a veteran’s or servicemember’s educational assistance must be discontinued for any reason other than those stated in the other paragraphs of this section, VA will determine the date of discontinuance of educational assistance on the basis of facts found.  (Authority: 38 U.S.C. 5112(a), 5113; Pub. L. 98-525)


[53 FR 1757, Jan. 22, 1988, as amended at 55 FR 28386, July 11, 1990; 57 FR 15024, April 24, 1992; 58 FR 26242, May 3, 1993; 61 FR 6788, Feb. 22, 1996; 61 FR 26116, May 24, 1996; 62 FR 55519, Oct. 27, 1997; 63 FR 35837, July 1, 1998; 64 FR 38577, July 19, 1999; 64 FR 51901, Sept. 27, 1999; 66 FR 38939, July 26, 2001; 66 FR 42586, Aug. 13, 2001; 70 FR 25787, May 16, 2005]


Supplement Highlights references:  6(3), 23(1), 27(1), 35(1), 39(4), 44(1), 46(1), 56(2), 68(1).

Reserved

§21.7136  Rates of payment of basic educational assistance.

The monthly rate of educational assistance payable to a veteran or servicemember depends in part upon the service requirements he or she met to establish eligibility for that educational assistance.

(a) Service requirements for higher rates. The monthly rate of basic educational assistance payable to a veteran or servicemember shall be the rate stated in paragraph (b) of this section when:

(1) The veteran has established eligibility for educational assistance under §21.7045; or

(2) The veteran has established eligibility under §21.7042, and one of the following sets of circumstances exist.

(i) The veteran’s qualifying obligated period of active duty is at least three years; or

(ii) The veteran’s qualifying obligated period of active duty is at least two years and less than three years and either the veteran has served or is committed to serve in the Selected Reserve for a period of at least four years, or the veteran was committed to serve in the Selected Reserve for a period of at least four years but failed to complete four years service for one of the reasons stated in §21.7042(b)(7)(i) or (iii); or

(iii) The veteran’s qualifying obligated period of active duty is at least two years and less than three years and:

(A) The basic educational assistance is payable for training received after August 31, 1993;

(B) The veteran’s continuous active duty service beginning on the date of the commencement of his or her qualifying obligated period of active duty is at least three years and upon completion of that continuous period of active duty the veteran either:

(1) Continues on active duty; or

(2) Is discharged from active duty with an honorable discharge; or

(3) Is released after service on active duty characterized by the Secretary concerned as honorable service and is placed on the retired list, transferred to the Fleet Reserve or the Fleet Marine Corps Reserve, placed on the temporary disability retired list; or

(4) Is released from active duty for further service in a reserve component of the Armed Forces after service on active duty characterized by the Secretary concerned as honorable service.  (Authority: 38 U.S.C. 3015(a))
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