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GENERAL INSTRUCTIONS

Custom Federal Regulations Service™

Supplemental Materials for Book B

Code of Federal Regulations
Title 38, Part 3

Adjudication

Veterans Benefits Administration

Supplement No. 82
5 October 2008

Covering the period of Federal Register issues
through October 2, 2008

When Book B was originally prepared, it was current through final
regulations published in the Federal Register of 9 August 1991. These supple-
mental materials are designed to keep your regulations up to date. You should file
the attached pages immediately, and record the fact that you did so on the
Supplement Filing Record which begins on page B-5 of Book B, Adjudication.
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To ensure accuracy and timeliness of your materials,
it is important that you follow these simple procedures:

1. Always file your supplemental materials immediately upon receipt.

2. Before filing, always check the Supplement Filing Record (page B-5) to
be sure that all prior supplements have been filed. If you are missing any
supplements, contact the Veterans Benefits Administration at the address
listed on page B-4.

3. After filing, enter the relevant information on the Supplement Filing
Record sheet (page B-5)—the date filed, name/initials of filer, and date
through which the Federal Register is covered.

4.1f as a result of a failure to file, or an undelivered supplement, you have
more than one supplement to file at a time, be certain to file them in
chronological order, lower number first.

5. Always retain the filing instructions (simply insert them at the back of
the book) as a backup record of filing and for reference in case of a filing

CITor.

6. Be certain that you permanently discard any pages indicated for
removal in the filing instructions in order to avoid confusion later.

To execute the filing instructions, simply remove and throw away the

pages listed under Remove These Old Pages, and replace them in each case with the
corresponding pages from this supplement listed under Add These New Pages.
Occasionally new pages will be added without removal of any old material
(reflecting new regulations), and occasionally old pages will be removed without
addition of any new material (reflecting rescinded regulations)—in these cases the
word None will appear in the appropriate column.
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FILING INSTRUCTIONS

Book B, Supplement No. 82

October 5, 2008
Remove these Add these Section(s)
old pages new pages Affected

Do not file this supplement until you confirm that
all prior supplements have been filed

B-11to B-12 B-11to B-12 Contents for Book B

3.318-1 to 3.321-1 3.318-1 to 3.321-1 §3.318 (new)

Be sure to complete the
Supplement Filing Record (page B-5)
when you have finished filing this material.
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HIGHLIGHTS

Book B, Supplement No. 82
October 5, 2008

Note: Where substantive changes are made in the text of regulations, the paragraphs of
Highlights sections are cited at the end of the relevant section of text. Thus, if you are reading
§3.263, you will see a note at the end of that section which reads: “Supplement Highlights
references—6(2).” This means that paragraph 2 of the Highlights section in Supplement No. 6
contains information about the changes made in §3.263. By keeping and filing the Highlights
sections, you will have a reference source explaining all substantive changes in the text of the
regulations.

Supplement frequency: This Book B (Adjudication) was originally supplemented four
times a year, in February, May, August, and November. Beginning 1 August 1995, supplements
will be issued every month during which a final rule addition or modification is made to the parts of
Title 38 covered by this book. Supplements will be numbered consecutively as issued.

Modifications in this supplement include the following:
1. On 23 September 2008, the VA published a final rule, effective that same date, to establish

a presumption of service connection for amyotrophic lateral sclerosis for any veteran who develops
the disease at any time after separation from service. Change:

e Added new §3.318.
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3.312 Cause of death.......... PO TSP VPO TU ROV 3.312-1
3.313 Claims based on service in Vietnam............ccoccvvvvenncens e e sae e 3.313-1
3.314 Basic pension determinations .......oovecvveneniiesise e 3.314-1
3.315 Basic eligibility determinations; dependents, loans, education ................cco...... 3.315-1
3.316 Claims based on chronic effects of exposure to mustard gas .........c.cooeevicernnen 3.316-1
3.317 Compensation for certain disabilities due to undiagnosed illnesses.................. 3.317-1
3.318 Presumptive Service Connection for Amyotrophic Lateral Sclerosis ............... 3.318-1
3.319 [RESEIVE ...ceviereeeenireciirncienisie et bt er s b bbb ean e 3.319-1
3.320 [RESEIVEQ ..eeviiveeriieierric ettt s srn e ers e 3.320-1
3.321 General rating considerations ..........ccecveveeerrrercecnnieiniinnes e 3.321-1
3.322 Rating of disabilities aggravated by Service ........ccccoviviiiniiiiinininine 3.322-1
3.323  Combined ratings......ccovecveeriemriiriiiieecrcie it 3.323-1
3.324 Multiple noncompensable service-connected disabilities..........ccovvriiinininnns 3.324-1
3.325 [Reserved]
3.326  EXAMINALIONS ..cveiviierieieeieniererie sttt sttt bt st e a st seean s 3.326-1
3327 REEXAMINALIONS ..vvevrviieiiiiiriecreeesteeee et seeeemeeesresneesitoraesstassrbassanesabesrtseaaessnes 3.327-1
3328 Independent medical OPINIONS ...c..ovviuvieeiviiiniiici s 3.328-1
3.329 [Removed]
3.330 Resumption of rating when veteran subsequently reports for

Department of Veterans Affairs examination..........ccoevievieieiinininiininnencnns 3.330-1
3.331-3.339 [Reserved]
3.340 Total and permanent total ratings and unemployability..........cccoveeirininiiinnnnns 3.340-1
3.341 Total disability ratings for compensation PUrpPOSES ........cccccevvevvereririeenriiiesennnss 3.341-1
3.342 Permanent and total disability ratings for pension purposes ........cc.cccovviviieennnn. 3.342-1
3.343 Continuance of total disability ratings.......c..cceccvviriniiininiiirie e, 3.343-1
3.344 Stabilization of disability evaluations........c.ccceveevereievrrinieiiiieie e, 3.344-1

Ratings for special purposes

3.350
3.351

3.352
3.353
3.354
3.355
3.356
3.357
3.358
3.359
3.360

3.361

Special monthly compensation Tatings ............oceeuvreneinnrnenenneiceceen 3.350-1
Special monthly dependency and indemnity compensation, death

compensation, pension and spouse’s compensation ratings ...........c.....ce..... 3.351-1
Criteria for determining need for aid and attendance and

“permanently bedridden” ..o 3.352-1
Determinations of incompetency and COMPELENCY ....cvvvvvrenrvrirrermirennieeiiiessinnns 3.353-1
Determinations Of INSAIILY .....ccuecvieeeieiiereessrinresie st e ernesneerasses s seessaenseesns 3.354-1
Testamentary capacity for inSUrance PurpoSEs .......ccveerveriiriiivinieneeieniesieie e, 3.355-1
Conditions which determine permanent incapacity for self-support................. 3.356-1
Civil service preference ratings ........cocvvmrviiiniiininiiiinene e 3.357-1

Compensation for disability or death from hospitalization, medical
or surgical treatment, examinations or vocational rehabilitation

training (§3.800) c.eeoiveiieieeeecce e 3.358-1
Determination of service connection for former members of the

Armed Forces of Czechoslovakia or Poland.........ccccccoeiiinnicniniiiccnnnnn 3.359-1
Service-connected health-care eligibility of certain persons

administratively discharged under other than honorable condition............. 3.360-1

Benefits under 38 U.S.C. 1151(a) for additional disability or death due to
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3.362

3.363

hospital care, medical or surgical treatment, examination, training and

rehabilitation services, or compensated work therapy program ................. 3.361-1
Offsets under 38 U.S.C. 1151(b) of benefits awarded

UNder 38 U.S.C. 1151(Q) .ecueeerrrieieireeensiererireeeenincesie st srs s e 3.362-1
Bar to benefits under 38 U.S.C. 1151 coiiiiiiciiiciiicite i 3.363-1

Rating considerations relative to specific diseases
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3.318-1 §§3.318—Presumptive Service Connection for Amyotrophic Lateral Sclerosis 3.318-1

§3.318 Presumptive Service Connection for Amyotrophic Lateral Sclerosis.

(a) Except as provided in paragraph (b) of this section, the development of amyotrophic
lateral sclerosis manifested at any time after discharge or release from active military, naval, or
air service is sufficient to establish service connection for that disease.

(b) Service connection will not be established under this section:

(1) If there is affirmative evidence that amyotrophic lateral sclerosis was not
incurred during or aggravated by active military, naval, or air service;

(2) If there is affirmative evidence that amyotrophic lateral sclerosis is due to the
veteran’s own willful misconduct; or

(3) If the veteran did not have active, continuous service of 90 days or more.
(Authority: 38 U.S.C. 501(a)(1))

[73 FR 54693, Sept. 23, 2008]

Supplement Highlights reference: 82(1)
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3.319-1 §§3.319-—[Reserved] 3.319-1

§ 3.319 [Reserved]
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3.320-1 §§3.320—[Reserved] 3.320-1

§ 3.320 [Reserved]
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3.321-1 §3.321—General rating considerations 3.321-1

§3.321 General rating considerations.

(a) Use of rating schedule. The 1945 Schedule for Rating Disabilities will be used for
evaluating the degree of disabilities in claims for disability compensation, disability and death
pension, and in eligibility determinations. The provisions contained in the rating schedule will
represent as far as can practicably be determined, the average impairment in earning capacity in
civil occupations resulting from disability. (Authority: 38 U.S.C. 1155)

(b) Exceptional cases:

(1) Compensation. Ratings shall be based as far as practicable, upon the average
impairments of earning capacity with the additional proviso that the Secretary shall from time to
time readjust this schedule of ratings in accordance with experience. To accord justice, therefore,
to the exceptional case where the schedular evaluations are found to be inadequate, the Under
Secretary for Benefits or the Director, Compensation and Pension Service, upon field station
submission, is authorized to approve on the basis of the criteria set forth in this paragraph an
extra-schedular evaluation commensurate with the average earning capacity impairment due
exclusively to the service-connected disability or disabilities. The governing norm in these
exceptional cases is: A finding that the case presents such an exceptional or unusual disability
picture with such related factors as marked interference with employment or frequent periods of
hospitalization as to render impractical the application of the regular schedular standards.

(2) Pension. Where the evidence of record establishes that an applicant for
pension who is basically eligible fails to meet the disability requirements based on the percentage
standards of the rating schedule but is found to be unemployable by reason of his or her
disability(ies), age, occupational background and other related factors, the following are
authorized to approve on an extra-schedular basis a permanent and total disability rating for
pension purposes: the Veterans Service Center Manager, or where regular schedular standards are
met as of the date of the rating decision, the rating board.

(3) Effective dates. The effective date of these extra-schedular evaluations
granting or increasing benefits will be in accordance with §3.400(b)(1) and (2) as to original and
reopened claims and in accordance with §3.400(0) in claims for increased benefits.

(c) Advisory opinion. Cases in which application of the schedule is not understood or the
propriety of an extra-schedular rating is questionable may be submitted to Central Office for
advisory opinion.

[26 FR 1583, Feb. 24, 1961, as amended at 29 FR 1463, Jan. 29, 1964; 37 FR 10442,

May 23, 1972; 39 FR 5315, Feb. 12, 1974; 39 FR 32988, Sept. 13, 1974; 40 FR 57459, Dec. 10,
1975; 61 FR 20727, May 8, 1996; 67 FR 46868, July 17, 2002]

Cross references: Effective dates; disability benefits. See §3.400(b). Effective dates;
increases. See §3.400(o).
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